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In re DICKENSON, Ex parte CHARRINGTON & CO. COURT op 

APPEAL. 
Bankruptcy Act, 1883, sections 9 and 45, and section 168. ^IsmiTp" 

" Secured Creditor ^^— Order appointing Receiver of Chattels — Equitable Execution Yjly, L.J./ 
— RecHimig Order against Debtor before Sale of Good^-^Completion of Exe- Lopes, L.J. 
cution. ItiSS, 

Where an order was obtained by a judgment creditor appointing a November 28. 
receiver to receive the stock-in-trade and other property and effects be- 
longing to the judgment debtor, but without prejudice to the rights of 
any prior incumbrancer or of the landlord of the premises, all further 
questions being reserved until further order of the Court; and the 
receiver took possession of the goods under this order and continued in 
possession of them until a receiving order was made against the debtor 
upon which he was adjudicated bankrupt, no part of the goods having 
been then sold. 

Held : (1) That the judgment creditor did not by reason of the order 
appointing the receiver become a "secured creditor" of the bankrupt 
within the meaning of section 9 of the Bankruptcy Act, 1883. 

(2) That the order appointing the receiver was not an equitable 
execution, and that, even if it were, section 45 of the Bankruptcy Act^ 
1883, applied, and the execution not having been completed by sale before 
the date of the receiving order, the creditor was not entitled to retain the 
benefit of it as against the trustee in the bankruptcy. 

T 

X HIS was an appeal on behalf of Messrs. Charrington dt Co., 
who were jndgment creditors of the debtor, against an order of Mr. 
Jastice Gave declaring a sum of 7212. to be the property of the 
trustee in the bankruptcy. 

The debtor Dickenson carried on business as a publican at the 

M.B. — TOL. VI. B 
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*•- *- 
•*• '. •'* 

1888. Green Dragon,. jptot •Street, and also at the Bedford Head in 

^^^ Maiden Lane; ••.**• * 
DicKBNsox, On Npyii4>fe^ 17th, 1887, a writ was issued against the debtor 
Charrin'otox by JAeBsr&^Ckarrington dt Co., the brewers, in respect of a debt of 
.abpa{;2,000{., on which judgment was signed upon December 6th. 
;'./:j';On December 7th, 1887, execution was put into both houses, 
•*.. • 'and the sheriff took possession of the debtor*s goods under a^./a. 
. '/•'/•/• Oil ^e Beane day application was made by the judgment creditors 

'*• * to a Judge of the Queen's Bench Diyision, under section 25, sub- 

section (8) of the Judicature Act, 1878, for the appointment of a 
receiver, and on December 9th, 1887, an order was made appointing 
a receiver of the goods and stock in trade of the debtor in the 
following terms : — " It is ordered that O. C. Croft, one of the above- 
named plaintiffs, be appointed without security until further order 
to receive the stock-in-trade, utensils and implements of trade, 
furniture, and other property and effects belonging to the defendant, 
and unincumbered by any mortgage or other document or process 
of law at the Green Dragon pubUc house, and also at the Bedford 
Head public house, but without prejudice to the rights of any 
prior incumbrancer or his possession (if any), or to the rights of 
the landlord of the said premises. And it is ordered that all 
further questions be reserved until further order.*' 

The goods remained in the possession of the receiver until 
January 18th, 1888, when the debtor presented his own petition 
upon which a receiving order was made ; and on January I6th he 
was adjudged bankrupt, and a trustee was subsequently appointed. 
The goods were then sold by arrangement, the proceeds being 
paid to a suspense account to the name of the official receiver, and 
an application was made on November 6th last by the trustee to 
Mr. Justice Cave for an order declaring him to be entitled to the 
moneys so realised (see 87 W. R. 96). 

Mr. Justice Cave allowed the application of the trustee, and from 
that order the judgment creditors now appealed. 

Henn Collins , Q.C. [McCaU with him) : for Messrs. Charring- 
ton & Co. 

The order appointing a receiver amounted to equitable execution. 
A creditor who has effected execution on goods before the presenta- 
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tion of a bankruptcy petition is entitled to retain the goods as 1888. 
against the trustee. Messrs. Charrington & Co. are in the posi- j^b 
tion of secured creditors. In any case they have a lien on the Dickenson, 
goods. By section 168 of the Bankruptcy Act, 1883, a " secured Chahrtngton 
creditor " means " a person holding a mortgage, charge or lien on 
the property of the debtor, or any part thereof, as a security for a 
debt due to him from the debtor.*' And by section 9, sub-section 
(2) of the Act, notwithstanding the making of a receiving order, 
the right is reserved to a secured creditor to realise or otherwise 
deal with his security. Unless there is something else in the act 
to cut down that position they stand as secured creditors. The 
only section which can do that is section 45, which provides : — 
^' (1) Where a creditor has issued execution against the goods or 
lands of a debtor, or has attached any debt due to him, he shall 
not be entitled to retain the benefit of the execution or attachment 
against the trustee in bankruptcy of the debtor unless he has com- 
pleted the execution or attachment before the date of the receiving 
order, and before notice of the presentation of any bankruptcy 
petition by or against the debtor, or of the commission of any 
available act of bankruptcy by the debtor. (2) For the purposes 
of this Act, an execution against goods is completed by seizure 
and sale; an attachment of the debt is completed by receipt of the 
debt ; and an execution against land is completed by seizure, or, in 
the case of an equitable interest, by the appointment of a receiver." 
But that section so far as it refers to executions against goods, 
only deals with the class of executions to which seizure and sale is 
incident. This is an execution not capable of completion by 
seizure and sale. The goods are in the possession of the receiver, 
who has nothing to do but to keep them in his possession. 
(Counsel referred to Ex parte Evans, In re Watkins, L. E. 18 
Ch. Div. 252 ; 49 L. J. Bank, 7 ; 41 L. T, 565 ; 28 W. R. 127 ; 
In re Pope, L. R. 17 Q. B. D. 743 ; 34 W. R. 693 ; Salt v. 
Cooper, L. R. 16 Ch. Div. 544 ; 50 L. J. Ch. 529 ; 43 L. T. 682 ; 
29 W. R. 553 ; Anglo-Italian Bank v. Davies, L. R. 9 Ch. Div. 
275 ; 27 W. R. 3 ; Ex parte Roche, In re Hall, L. R. 6 Ch. App. 
795; 40 L. J. Bank. 70; 25 L. T. 287; 19 W. R. 1129; Ex 
parte WiUiams, In re Davies, L. R. 7 Ch. App. 314 ; 41 L. J. 
Bank. 38 ; 26 L, T. 803 ; 20 W. R. 430 ; Ex parte Abbott, 

B 2 
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1888. L. R. 15 Ch. Div. 447 ; 50 L. J. Ch. 80 ; 43 L. T. 417 ; 29 
iT^E W. R. 143.) 

Dickenson, 

Chabrinoton Winslow, Q.C. (Colt with him) : for the trastee in bankruptcy 
& Co. ^,gj.g jj^ij qqJIq^ upon. 

The Master of the Bolls (Lord Esher) : 
Judgment. I am of opinion, notwithstanding the arguments which have been 

pressed upon us on behalf of the appellants in this case, that we 
must agree with the decision of Mr. Justice Gaye. Mr. Henn 
Collins has first argued the matter on section 9 of the Bankruptcy 
Act, 1888, and he admits that unless he brings himself within sub- 
section (2) of that section the title of the trustee to these goods 
must have priority. But he says that he is brought within sub- 
section (2) of section 9 and is a secured creditor, and the matter by 
which he is so brought within the section is the order appointing 
a receiver. Now look at the form of the order. The order was 
made appointing a receiver of the goods and stock in trade of the 
debtor. Does that make the appellants secured creditors and so 
bring them within sub-section (2) ? We must see what a secured 
creditor is and section 168 says that a secured creditor " means " — 
it does not say " includes " — " a person holding a mortgage, charge 
or lien on the property, of the debtor, or any part thereof, as a 
security for a debt due to him from the debtor." It is not pre- 
tended here that there is a mortgage or a charge, but it is said that 
there is a lien, that is to say that the creditors hold a lien by 
means of the possession of the receiver appointed under this order. 
How can the possession of this receiver make out a lien of the 
creditors? Does the receiver hold the goods so as to give the 
creditors possession of them as an agent for the creditors ? That 
cannot be. He is a receiver appointed by the Court in order that 
the Court may deal subsequently with the matter. He holds as 
agent for the Court ; he does not hold for the creditors at all. If 
the case stood upon section 9, sub-section (2), therefore it does not 
come within the section at all, because it is not made out that the 
creditors are secured creditors. 

But Mr. Henn Collins has elaborately argued that the delivery 
to the receiver under the order was a delivery in execution and that 
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that makes the creditors secured creditors. Now in the first place isss. 
where it is a delivery to be followed up by nothing done in favour j"""^ 
of the creditors how can that be delivery in execution ? If there Dickbnbon, 
never can be a realisation under the order how can it be delivery in Chare^^n 
execution ? It was suggested that it might be followed up by an * ^°' 
order of the Court for a sale of the goods, but it was practically 
admitted that such an order is rarely if ever made. Even if there 
can be a realisation the case comes within section 45 of the Act 
because by that section a creditor is not entitled to retain the 
benefit of an execution against goods as against the trustee in bank- 
ruptcy unless he has completed the execution by seizure and sale. 
Here there has been no sale and therefore no completed execution. 
My own impression is that this order for a receiver is not an 
execution at all, and the case is not brought within section 9, sub- 
section (2). But if it can be said to be a seizure in execution it is 
met by section 45 and here there was no sale. I put it distinctly 
as my opinion, however, that where such an order as this is made 
with regard to goods that does not make the creditor who obtains 
it a secured creditor. 

Fry, L.J. : 

Before the Judicature Act the Court of Chancery used to aid 
execution at law where execution was levied against land, by 
appointing a receiver of the rents and profits of the land. This 
was called equitable execution. By the Judicature Act a receiver 
may now be appointed in any case where it appears to the Court to 
be just or convenient. But an order like this appointing a receiver 
of goods does not appear to be equitable execution at all. It 
simply orders him to hold chattels. But the question is whether 
under section 9 of the Bankruptcy Act, 1883, the judgment creditor 
has derived any benefit from this order. A secured creditor is a 
person who has obtained a mortgage, charge or lien on the property 
of the debtor. This order creates no mortgage: it creates no 
charge ; and it is plain to me that there is no lien. Such a receiver 
has no lien that I am aware of. It is a simple order to retain 
goods. Further section 45 of the Act materially concerns this 
case. A creditor shall not be entitled to retain, the benefit of an 
execution as against the trustee in bankruptcy unless he has com- 
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18S8. plated snch execution. I cannot understand how this is an execu- 
^"^ tion at all, but if it be an equitable execution it has not been 
Dickenson, completed. 

Ex PARTS 

Chabbinoton 

& Co. LopES, L.J. : 

I entirely agree. I have nothing to add. 

Appeal dismissed. 

Solicitors : Loodey d Morley, for Messrs. Charrington & Co. 

Nashy Field dt Withers, for the trustee in bank- 
ruptcy. 
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In re STOVOLD, Ex parte THE BOAED OF TKADE. Bbpobb 

Mb. Justicb 
Bankruptcy Act 1883, tectum 21. Gate. 

loo 9. 

Notifieatum to Court by Board of Trade of objection to appointment of trustee — j. ^"*^i5^l 
Grounds of objection — Difficulty of acting with impartiality in the interest of 
the creditors generally — Costs. 

Where objection is taken by the Board of Trade under section 21 of the 
Bankruptcy Act, 1883, to a trastee appointed by the creditors on the ground 
that ^' his connection with or relation to the estate of the bankrupt makes 
it difficult for him to act with impartiality in the interest of the creditors 
generally,'' and it is alleged that the person so appointed has dealt with 
the estate of the bankrupt with notice of an available act of bankruptcy 
and that he is accountable to the tnistee in the bankruptcy in respect of 
his dealings with the estate, it is not essential that the Board of Trade 
should establish any absolute act of bankruptcy or personal liability of 
such person to the estate, but it is sufficient to shew that there is a 
necessity to have an account taken which may or may not disclose personal 
liability. 

And it would seem that it is not requisite on the Board of Trade to 
take such account and judge of the liability, but that it is for the trustee 
to take it in the bankruptcy. 

Where shoi'tly before the bankruptcy an accountant at the request of 
the principal creditor of the debtor took possession of the debtor's estate 
for the purpose of controlling his receipts and expenditure, the account 
subsequently rendered in respect of such dealings with the estate shewing 
a balance of 261. which the accountant claimed to retain as charges which 
he might properly make against the bankrupt 

Held : That the Board of Trade was justified in objecting to the ap- 
pointment by the creditors of such accountant as trustee in the bankruptcy : 
and that the objection must be sustained. 



T, 



.HIS was a Notification to the Court by the Board of Trade 
under section 21 of the Bankruptcy Act, 1883, of their objection to 
the appointment of one A. L. Blow, an accountant, as trustee of 
the property of the bankrupt A. C. Stovold, upon the grounds that 
his connection with or relation to the estate of the bankrupt 
rendered it difficult for him to act with impartiality in the interest 
of the creditors generally, as stated in the Report following : — 
1. On September 28th, 1888, a petition in this bankruptcy was 
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1889. presented to the County Court of Kent holden at Tunbridge Wells 
IiThb ^y ^^^ debtor, Arthur Charles Stovold, and a receiving order was 
Stotoid, made thereon on the same day. 

Ex FA&TB *' 

THB BoABD 2. On October ITth, 1888, the first meeting of the creditors of 
the said debtor was duly held, and at such meeting it was resolved 
that the said debtor should be adjudged a bankrupt and that Alfred 
Lister Blow, of 2 King Street, Cheapside, accountant, a member 
of the firm of Messrs. Jossolyne Miles & Blow of that address, 
should be appointed to fill the office of trustee of the property of 
the bankrupt with a committee of inspection. 

8. The debtor was on October 19th, 1888, duly adjudged a bank- 
rupt accordingly, and on October 18th, 1888, the said appointment 
by the creditors of the said Alfred Lister Blow to fill the office of 
trustee was reported to the Board of Trade. 

4. The flEu^ts mentioned in the next succeeding paragraphs 
numbered 5 to 20 have been reported to or brought under the notice 
of the Board of Trade with reference to the connection with and 
relation to the said bankrupt or his estate and the creditors of the 
said Alfred Lister Blow. 

5. The bankrupt was at the commencement of the bankruptcy 
a tailor carrying on business in Tunbridge Wells aforesaid. 

6. On or about August 20th, 1888, he became aware that he 
was insolvent and not able to continue to carry on the said 
business. 

7. Daring the following fortnight the said Alfred Lister Blow, 
acting on the instructions of Messrs. Howes, the principal creditors 
of the bankrupt, removed or caused to be removed the whole of the 
books of the said bankrupt and caused a statement of his affairs to 
be prepared, and a private meeting of the creditors of the said 
Arthur Charles Stovold was subsequently summoned. 

8. The said meeting took place on September 8rd, 1888, at the 
office of the said Alfred Lister Blow. 

9. The said meeting was attended by about 8 of the creditors of 
the said bankrupt and by the bankrupt. 

10. The bankrupt was at the meeting asked by the said Alfred 
Lister Blow whether he had any proposition to make to his credi- 
tors for a settlement of his affairs, and the said bankrupt thereupon 
informed the said Alfred Lister Blow in effect that he had no pro- 
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posal whatever to make other than that he was prepared to execute i889. 
an aBsignment for the benefit of his creditors. IsIlb 

11. The bankrupt also informed the creditors at the said Stovold, 

^ ^ Ex PABTB 

meeting that he was going out of business. thb Boakd 

12. The bankrupt at the said meeting executed a document 
which he states he considered and intended to be an assignment 
of all his property for the benefit of his creditors, and the said 
bankrupt stated that he understood that he was to act, and from 
and after that date he acted as the servant of the said Alfred Lister 
Blow at a salary of 41, a week. 

18. The document so executed by the bankrupt at the said 
meeting was in the words and figures following : — 

Gentlemen, 3rd September^ 1888. 

I hereby autliorise you forthwith to enter and take possession of the 
pTemises at Kentish Comer, Tunbridge Wells, now in my occupation, and the 
furniture, stock-in-trade, and effects therein, and to retain such possession 
pending the execution by me of an assignment of my effects to a trustee for 
the benefit of my creditors, which I undertake to do if and when required by 
you. And I also authorise you in the meantime to carry on the business and 
to receive all cash and pay all outgoings on my behalf. 

Yours truly, 

Arthur C. Stovold. 
MessTP. Jossoi.TNE Miles & Blow. 

The said document was read to the bankrupt at the meeting and 
the creditors present assented to it. 

14. Immediately after the execution of the said document by 
the bankrupt the said Alfred Lister Blow or his firm sent a person 
named Mr. Falkner down to take possession of and control the said 
business^ and possession of his business and premises was taken by 
the said Mr. Falkner on behalf of the said Alfred Lister Blow, and 
thenceforward down to the date of his withdrawal hereinafter men- 
tioned the said business was carried on by or on behalf of the said 
Alfred Lister Blow, and all goods and monies in the said business 
were received and retained by him or on his behalf. The bankrupt 
states that he took his orders entirely from the said Mr. Falkner, 
who paid him (the bankrupt) wages at the rate of 4L per week. 
The said Mr. Falkner received all cash and gave all orders in the 
said premises. 

15. About two days before the bankrupt filed his petition a docu- 
ment purporting to be a statement of account with at the end of it 
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jggg the words and fignres hereunder mentioned was brought to the 
"-^ bankrupt at the said place of business. Such document purported 
Stotold, to bear date September 26th, 1888 ; it was brought to the bankrupt 
THE B^S) ^^ behalf of the said Alfred Lister Blow or his firm, and the bank- 
er Tbade. j-^p^ ^as required to sign it. The words at the end of the said 
account were : — 

I approve of the above account and authorise Messrs. Jossolyue Miles & 
Blow to retain the balance of 26/. 135. 2d. on account of their charges. 

September 26th, 1888. 
Arthur C. Stovold, 

Sept. 26th, 1888. 

16. The bankrupt signed the said document, but he has deposed 
that its contents were not explained to him, and that he did not 
know that by signing the said certificate he was authorising the 
said firm of Messrs. Jossolyne Miles and Blow to keep for them- 
selves the balance of receipts of the working of the business, but 
thought that as the creditors were employing the said Alfred Lister 
Blow the said balance would go to his estate and be divisible 
amongst his creditors. 

17. The said Alfred Lister Blow or his firm purporting to act in 
virtue of the document thus signed by the bankrupt has retained 
and claims to retain the said sum of 262. Ws, 2d., being proceeds of 
the bankrupt's estate and eflfects received by the said Alfred Lister 
Blow or his firm. Neither the said Alfred Lister Blow nor his 
firm have ever rendered any account of how or on whose instruc- 
tions their charges in respect of which they claim to retain such 
sum were incurred or the amounts or items of such charges, nor 
has the said Alfred Lister Blow ever o£fered to account to the 
creditors or to the official receiver (the existing trustee in the 
bankruptcy) for the said sum. 

18. Lnmediately after the signature of the said document by the 
bankrupt he was required by the said Alfred Lister Blow to go to 
London to see him, which the bankrupt did, and according to the 
deposition of the bankrupt before the Court the said Alfred Lister 
Blow thereupon told him in effect that he must file a petition in 
bankruptcy, upon which the bankrupt and the said Alfred Lister 
Blow then went together to a solicitor, who in the presence of the 
said Alfred Lister Blow stated that he should require a sum of 
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about lOZ. to take up the bankrupt's case, and desired the bankrupt i889. 
to come again with the lOZ. j^J^ 

19. The bankrupt states that he thereupon went back to the said Stovold, 

Ex PARTE 

place of business and obtained from the said Mr. Falkner or was the Boaud 
authorised by the said Mr. Falkner to take out of the receipts of ^^ ^^^' 
the business a sum of about lOZ., which the bankrupt then took up 
to the said solicitor. 

20. The bankrupt's petition was filed on September 28th, 1888, and 
thereupon or about that time the said Alfred Lister Blow withdrew 
the said Mr. Falkner from possession and control of the business. 

21. Upon the election of the said Alfred Lister Blow as trustee 
in the bankruptcy being reported to the Board of Trade, the Board 
caused a letter to be addressed to him dated October 20th, 1888, 
informing him that his appointment appeared to the Board of Trade 
to be open to objection, and requesting him if the considerations to 
which his attention had been drawn did not disqualify him for the 
appointment to furnish to the Board of Trade any observations 
which he might wish to make in the matter in order that they 
might be placed before the Board of Trade. 

22. On or about October 28rd, 1888, the Board of Trade receiTcd 
from the said Alfred Lister Blow a reply to the said letter of 
October 20th, 1888, declining to withdraw from the trusteeship. 

23. On or about the 20th the bankrupt was examined before the 
Court in which the bankruptcy is proceeding (the County Court at 
Tunbridge) and a considerable part of such examination relates to 
the dealings of the said Alfred Lister Blow and his firm with the 
bankrupt's estate and e£fects. 

25. In the opinion of the Board of Trade, who at present are 
exercising the functions of committee of inspection of the bank- 
rupt's estate, it will be desirable to apply to the said Court to 
examine the said Alfred Lister Blow with reference to his said 
dealings with the bankrupt's estate and effects, and specially with 
reference to the retention by him or his firm of the said sum of 
261. ISs. 2d. out of the receipts of the said business and the appli- 
cation of the said sum of 101. or thereabouts out of such receipts 
towards the payment of the costs of the bankrupt's petition. 

26. In the opinion of the Board of Trade one of the duties of the 
trustee in this bankruptcy will be to inquire into the whole of the 
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1889. dealings of the said Alfred Lister Blow with the bankmpt'a estate 
Inm *^^ *^ enforce the rendering and audit of a full account of such 
Stovold, dealings and of payment over of all monies due from the said 
THB Board Alfred Lister Blow under such account. The Board of Trade are 
of opinion, upon the construction of section 21, sub-section (2) of 
the Bankruptcy Act, 1883, that where the person appointed by the 
creditors to fill the office of trustee of the property of the bank- 
rupt is or where there is reasonable grounds for believing that he 
may on investigation be found to be a person who whether indi- 
vidually or as a member of a firm has improperly dealt with the 
estate of the bankrupt or who in like manner has dealt with the 
estate of the bankrupt with notice of an available act of bankruptcy, 
and where there is reasonable ground for believing that such person 
is or may on investigation be found to be in either of such capacities 
as aforesaid accountable to the trustee in the bankruptcy in respect 
of such dealings, and where it would therefore be the duty of the 
trustee to conduct such investigation, the connection of such person 
with and his relation to the estate of the bankrupt make it difficult 
for him to act with impartiality in the interests of the creditors 
generally. 

The Board of Trade are further of opinion as regards this matter 
that there is reasonable ground for believing 

(a) That the said Alfred Lister Blow or his said firm has dealt 

with the estate of the bankrupt with notice of an available 
act of bankruptcy. 

(b) That the said Alfred Lister Blow or his said firm is account- 

able to the trustee in the bankruptcy for his or their said 
dealings with the estate of the bankrupt. 

(c) That the said .Alfred Lister Blow or his said firm has in his 

or their hands monies forming part of the property of the 
bankrupt. 

(d) That the said Alfred Lister Blow or his firm has dealt im- 

properly with the estate of the said bankrupt. 
The Board of Trade further are of opinion that it is essential in 
the interests of the estate that these matters should be fully and 
properly inquired into, and that that can be done only by an 
investigation to be instituted by an independent and impartial 
trustee," 
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An affidavit in answer to the Beport of the Board of Trade was i889. 
filed hy the trustee in which he stated that about August 17th, j^p^ 
1888, he was instructed by Mr. Hadfieldy of the firm of Howes ^^^^^ 
Mead dt Sons, to inspect the books of the debtor and report thereon tub Board 
for the information of the creditors and generally to watch the 
interests of the creditors in the matter, and that in carrying out 
those instructions the meeting of September 8rd was held and Mr. 
Falkner sent down to Tunbridge Wells as alleged : that the debtor 
did not inform the said meeting that he was going out of business, 
and that the document then signed by the debtor was fully 
explained to the debtor and it was clearly understood by all parties 
not to be intended to be an assignment for the benefit of creditors 
but simply a preliminary step to enable the firm of which the 
trustee was a member, as is the custom in the woollen trade in 
such cases, to act with the debtor for the protection of the interests 
of all parties pending the assignment, and keep the debtor going in 
his business in order that such business might be disposed of as a 
going concern : that the debtor was never informed that he was to 
act as a servant at a salary, and that no salary was ever paid to 
him : that all the cash received and paid by Falkner was entered 
in an account book kept for that purpose which the debtor saw 
whenever he required, and which he from time to time signed as 
approving the accuracy thereof, and that when the debtor signed 
the document of September 26th, 1888, he quite understood that 
he was signing an account the particulars of which were already 
entered in the account book; and that when authorising the 
trustee's firm to retain the sum of 262. 18^. 2d. balance of the said 
account he knew the firm had incurred charges and disbursements 
in relation to the matter equal to or exceeding that sum as to which 
they were ready to render an account ; and that at the time of the 
said application of the said balance neither the trustee nor his 
firm had notice of any available act of bankruptcy committed 
by the debtor. 

Sir Edward Clarke, Q.C., Solicitor General (Muir Mackenzie 
with him) : for the Board of Trade. 

The objection to the appointment of Mr. Blow as trustee is that 
his connection with the estate of the bankrupt makes it difficult for 
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1889. tim to act with impartiality in the interest of the general body of 

^^^ the creditors. The trustee appointed ought to call on Blow to 

Stovold, account for his dealings with the moneys and his charge of 26Z. 

THE Board This case comes within the principle laid down by your Lordship 

in the case of In re Martin, Ex parte The Board of Trade (see 

ante, Vol. V. p. 129). Blow has been dealing with the property 

and the trustee appointed in the bankruptcy ought to call on him 

to account. 

Herbert Reed : for the trustee. 

Each case of this kind must depend on its own particular facts. 
At the meeting on September drd one of the creditors required an 
explanation of the statement which had been drawn up and so it 
was impossible to make an assignment to Mr. Blow for the creditors. 
In order to keep things going while it was being determined 
whether there should be an assignment or a bankruptcy the 
creditors asked Blow, who would be the trustee under the assign- 
ment if it was executed, to look after matters for them. That is all 
that was done. Mr. Bloiv did not take possession of the business. 
The business was the debtor's and it was in the power of the debtor to 
permit or not to permit any particular thing to be done. The business 
was the debtor's and it was carried on for his benefit in order that 
things might be kept going until bankruptcy or the assignment 
might be determined on. In the case of In re Martin, Ex parte 
The Board of Trade (see ante. Vol. V., p. 129) the trustee under 
the deed and who had intermeddled was appointed trustee in the 
bankruptcy. Here there was no assignment. If the objection of the 
Board of Trade is upheld there must be a new meeting and some- 
body who knows nothing about the estate must be appointed. 
Meanwhile in all probability the business will be ruined. The 
dealings with the estate hero were with the full knowledge of the 
creditors and are accounted for to their satisfaction and Mr. Blow is 
quite prepared to have them examined into. When a body of business 
creditors choose xx> elect a fully competent person as their trustee, 
it does seem a pity if such an objection as this can bo sustained. 
It is not a case within the spirit of the section. It is not difficult 
for this trustee to act with impartiality. The request to the Board 
of Trade to notify their objection to the Court in this case was 
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signed by creditors to the amount of 1172Z. 15«. Id. out of a total i889. 

of 1580Z. 19«. 2d. i7^ 

Stovold, 

p • Ex PARTE 

OAVB, J . : THE Board 

OP 'Prase 

I am of opinion that the objection of the Board of Trade in this judgment 
case must be sustained. The question arises under section 21, 
sub-section (2) of the Act, and that says, " The person so appointed 
shall give security in manner prescribed to the satisfaction of the 
Board of Trade, and the Board if satisfied with the security, shall 
certify that his appointment has been duly made, unless they object 
to the appointment on the ground that it has not been made in 
good faith by a majority in value of the creditors voting, or that 
the person appointed is not fit to act as trustee, or that his connec- 
tion with or relation to the bankrupt or his estate, or any particular 
creditor, makes it difficult for him to act with impartiality in the 
interests of the creditors generally." Now it is not alleged here 
that the appointment was not made in good faith by a majority in 
value of the creditors voting ; nor is it alleged that Mr. Blow is 
not a person fit to act as a trustee speaking generally, without re- 
gard to his relation to this particular estate ; but what is alleged is 
that his connection with or relation to the bankrupt, or his estate, 
or any particular creditor, makes it difficult for him to act with im- 
partiality in the interest of the creditors generally ; Not that it 
makes him act unjustly, but that it makes it '' difficult for him to 
act with impartiality in the interest of the creditors generally." 

Now what is the position in which Mr. Blow stands with reference 
to the estate of this bankrupt ? In September of last year he is 
requested by Mr. Hadfield to take charge of the bankrupt's estate, 
and control his receipts and his expenditure. He does so, and in 
doing so he receives a sum of between 801. and 902. He expends 
out of that a sum of between 602. and 602. and there is a balance of 
262. or 272. which he claims as charges which he may properly 
make against the bankrupt. 

Now therefore he is a person who is bound to account to the 
estate, and Mr. Blow has to bring Mr. Blow to account. Secondly, 
the nature of this account and the principle upon which it is to be 
taxed, must depend very much indeed upon whether there was or 
was not an act of bankruptcy before September 4th, and Mr. Blow 
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1889. would have to start by deciding that. He may decide in his fiaYonr, 
j^^ and it would be in his favonr that there was no act of bankruptcy, 
Stovold. qj. -^q may decide against himself that there was an act of bank- 
THE BoAKD ruptcy, but it is difficult for him to decide that question impartially, 
because there would be a strong inclination to decide in his own 
favour. So again when he comes to tax his own bill, and decide 
whether his own charges are, or are not, fit and proper charges to 
make, it is almost impossible to see how he can do that with impar- 
tiality. Now, if I look at what ho has put forward in his affidavit, 
what he says is that the debtor assented to everything that has 
been done, and that he understood everything and knowingly signed 
the document by which he assented to Mr. Blow receiving the 261. 
odd. But that is the very thing which Mr. Blow in that position 
is likely to do ; he is likely to treat the assent of Mr. Stovold as 
being under the circumstances conclusive in the matter, and that 
is what a man ought not to do as trustee ander those circumstances. 
Knowing the position in which a debtor is he ought very strenuously 
to examine into everything he has done. He is dealing with an 
accountant who has been sent down by his principal trade creditor, 
and is it to be supposed that what he says or does with regard to 
that trade creditor is so satisfactory that it will relieve the 
accountant from any liability to account beyond the account which 
he has already rendered. Obviously not so. 

Then again there is another part of the affidavit in which Mr. 
Blow says he is prepared to submit to any examination with regard 
to his dealings, and he is prepared to submit his charges and the 
whole of his dealings with the estate to the Court or the Board of 
Trade or the Committee of Inspection. That is not what was 
intended. It was intended that the dealings of any person who has 
dealt with the bankrupt should be submitted to the impartial de- 
termination of the trustee, who has to act fairly and with impar- 
tiality at the same time with a due regard to the interests of the 
creditors. It seems to me it is quite impossible for Mr. Blow to 
fulfil that. He has to determine whether there has been an act of 
bankruptcy or not, and that may make a very great difference with 
regard to the principle upon which those charges should be allowed. 
Then he has to go through the account and ascertain whether 
everything is put down that has been received, or what has been 



OP Trade. 
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received. He has also to deal with the other side and see that igsg, 
every payment is a payment that has heen properly made, and then ^^^ 
finally he has to see that those charges which Mr. Blow makes of Stovold, 
261. odd are fair and proper charges. How can a man do that im- thbBoakd 
partially ? I do not say it is ahsolutely impossible for a man to do 
it, but the fact of its being very difficult for him to do it is why, 
according to the Act of Parliament Mr. Blow should not do it. I 
am therefore of opinion that I must sustain the objection. 

Sir Edward Clarke, Q.C. : 

I ask for costs against Mr. Blow. He refused to withdraw from 
the trusteeship and forced on the notification. It was Bloiv^s action 
all the way through. The expense has been caused by him and he 
ought to pay the costs. 

Herbert Reed : 

A person who is chosen trustee by the creditors and appears 
under Rule 299 of the Bankruptcy Rules, 1886, by which the 
creditors request the Board of Trade to notify their objection to 
the Court is not in the position of a litigant. There is moreover a 
general charge of having dealt improperly with the estate against 
Mr. Blow in the report. 

Cave, J. : 

I think Mr. Blow must pay these costs. It is quite clear to my 
mind that he determined to fight this question as a matter of 
principle, and one can see it might be a matter of considerable im- 
portance to him, because if I had not allowed this objection I 
should have sanctioned the principle that any creditor might send 
down a member of the firm he usually employs as his accountant 
to carry on the business for a certain period and make him an 
accounting party to the estate, and then after that he might act as 
trustee. That would be an extremely objectionable course to my 
mind and I think that Mr. Blow under the circumstances ought to 
pay the costs. 

Ohjection sustained with costs. 

M.B. — VOL. VI. 
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Solicitors : The Solicitor to the Board of Trade, for the Board 
of Trade. 
Lindsay, Mason d Co., for the trustee. 

Case relied upon : — 
In re Martin, Ex parte The Board of Trade, see ante. Vol. 
v., p. 129 ; L. R. 21 Q. B. D. 29 ; 67 L. J. Q. B. 884 ; 
58 L. T. 889 ; 36 W. R. 698. 
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Mr. Justice 

Cave. 

1889. 

January 1 tth. 



In re lusty, Ex parte LUSTY. 

Bill of Sale— Equitable Mortgage of Leaseholds— Trade Machinery— Bills of 
Sale Act, 1878 (41 <fc 42 Vict, c. 31), sections 4 and 5. 

On August 29th 1887 certain leasehold premises together with the 
fixed machinery and effects in and upon the said premises, were purchased 
by the bankrupt out of moneys provided by the applicant upon the 
understanding and agreement that he should hold the said property, 
plant, machinery and effects as trustee for and on behalf of the applicant 
until such time as he should require an assignment of the same. 

On February 7th 1888 the bankrupt deposited with the applicant the 
deeds and documents of title relating to the said property together with 
a memorandum whereby after reciting the terms of the purchase he 
undertook upon demand to execute in favour of the applicant an assign- 
ment of Uie property either by way of mortgage for securiug the repay- 
ment of the money advanced, or absolutely, as the applicant should 
elect ; and until such election was exercised he deposited with the 
applicant the lease and documents of title relating to the property as an 
equitable mortgage. ' 

In July 1888 a receiving order was made against the bankrupt and 
the plant, machinery, and effects upon the premises were subsequently 
claimed by the official receiver on the ground that the memorandum was 
an assignment of trade machinery and required to be registered as a bill 
of sale. 

Held : That the document in question was not an assignment of the 
trade machinery and was not a bill of sale within the meaning of the 
Acts ; and that the mortgagee was entitled to the property claimed. 



i HIS was an application on behalf ^f John Lusty, a nephew of 
ihe bankrupt, for an order declaring that certain plant, machinery 
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and effects on the Gill Saw Mills, Spencer Street, Limehouse, issq. 
belonged to him as mortgagee of the leasehold premises. ^^^ 

On August 29th, 1887, the bankrupt William Lusty purchased Lusty, 
from Mr. Harding the chief official receiver in Bankruptcy certain Lusty. 
leasehold premises situate in Spencer Street, Rhodeswell Road, in 
the parish of St. Ann Limehouse, comprised in and demised by an 
indenture of lease dated June 19th, 1879, and made between 
William OiU of the one part and George Frederick Gill on the 
other part, together with the fixed machinery and effects in and 
upon the said premises for the price or sum of 400i. 

This sum of 400Z. was provided by John Lusty, the present 
applicant, and the sale was made to William Lusty upon the 
understanding and agreement that William Lusty should hold the 
paid property, plant, machinery and effects, as trustee for and on 
behalf of the applicant until such time as he should require an 
assignment of the same. 

On February 7th, 1888, William Lusty deposited with John 
Lusty the deeds and documents of title relating to the leasehold 
property together with a memorandum duly signed by him and 
attested, as follows: — 

" To Mr. John Lusty, 26 Stainsby Road, Poplar, E. — ^I hereby 
admit and acknowledge that the purchase made by me by an in- 
denture dated August 29th, 1887, and made between NichoU 
Morgan of the first part, R. P. Harding of the second part, and 
myself of the third part, of the lease dated June 29th, 1879, 
in favour of one William Gill of certain property situate at the end 
of Spencer Street, Rhodeswell Road, St. Ann, Limehouse, in the 
county of Middlesex, together with the Saw Mills thereon, 
machinery and effects, was made out of moneys provided for that 
purpose by John Lusty of 26 Stainsby Road, Poplar, and upon 
the understanding and agreement that I should hold such lease 
and effects as trustee for and on his behalf until such time as he 
should require an assignment of the same, and I hereby undertake 
upon demand to execute in his favour an assignment of the before- 
mentioned property, either by way of mortgage for securing the 
repayment by me to him of the sum so provided by him as afore- 
said and any other sums he may have advanced to me, or absolutely 
as he shall elect, and until such election is exercised I have depo- 

c 2 
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1889. sited with him the lease and documents of title relating to the 

l^rKE property as an equitable mortgage. 

LrsTY, ** Dated this 7th day of February, 1888. 

Ex PARTE " "^ ,.,. -r »i 

LvRTY. ** William Lusty. 

Witness, 
Albert Myers, 

Solicitor, 3 South Square, Gray's Inn. 

In July, 1888, a receiving order was made against William Lusty 
and the plant, machinery and effects in and upon the said premises 
were claimed and advertised for sale by the of&cial receiver, but on 
August 8rd, 1888, an order was made by Mr. Justice Manisty, 
sitting for the Bankruptcy Judge in chambers, directing the 
official receiver to withdraw from possession of lots 44 to 75 and 
lot 101 in the sale catalogue which comprised the property in 
question claimed by the applicant, on the applicant undertaking to 
be answerable for the value thereof on the hearing of the motion to 
declare the title. 

That motion was now made by John Lusty. 

Beddall : for John Lusty. 

The applicant claims these articles which are attached and 
affixed to the premises. I admit that as between landlord and 
tenant these would be tenant's fixtures since they could be removed 
with little difficulty, but as an equitable mortgagee I can claim 
them. They consist of circular saws, benches, &c. : But the real 
objection taken against me is that the memorandum of deposit 
ought to have been registered as a bill of sale as an assignment of 
trade machinery. But in the case of In re Yates, Batcheldor v. 
Yates (L. R. 88 Ch. Div. 112; 57 L. J. Ch. 697; 59 L. T. 47; 
86 W. R. 568), *' The owner of laud and buildings which he used 
for the purposes of his business and in which there was fixed 
machinery belonging to him being ' trade machinery ' within the 
meaning of the BiUs of Sale Act, 1878, mortgaged them in fee 
without any general words or any reference to fixtures or machinery. 
By the mortgage deed it was agreed that the powers in section 19 
of the Conveyancing and Law of Property Act, 1881, should be 
exercisoable without such notice as required by the Act. After the 
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death of the mortgagor his creditors insisted that this mortgage isgg. 

was void both as to the freehold and as to the trade machinery t"**^ 

•^ In RB 

under the Bills of Sale Acts, 1878 and 1882. The Vice-Chancellor Lusty, 

£x Pahtb 
of the Comity Palatine held it valid as to both. On appeal tho LrsxT. 

argument that it was void as to the freehold was abandoned on the 

authority of In re Burdett, Ex parte Byrne (see ante, Vol. V., p. 32), 

and it was held that the mortgage was not an assignment of the 

trade machinery since the trade machinery only passed by virtue of 

being affixed to the freehold and that the deed did not, apart from 

the power of sale, give a power to seize or take possession of the 

trade machinery as chattels since the mortgagee could only take 

possession of them by taking possession of the freehold : held also 

that the power of sale did not authorise the mortgagee to sell the 

trade machinery apart from the freehold : held, therefore, that the 

instrument was not a bill of sale within the meaning of the Acts 

and gave a valid security on the trade machinery." Here even 

admitting that if it were an assignment of trade machinery it would 

be a bill of sale, this was an equitable mortgage of realty and there 

happens to be included in that trade machinery. (Counsel also 

referred to Mevx v. Jacobs, L. R. 7 H. L. 481 ; 44 L. J. Ch. 481 ; 

82 L. T. 171 ; 28 W. R. 526 : Ex parte Barclay, 5 De G. M. & 

G. 408 : Horn v. Baker, 2 Smithes Lead. Cas, 236 ; 9 East, 215.) 

Muir Mackenzie : for the Official Receiver. 

The Bills of Sale Act, 1878, provides that a bill of sale shall 
include " any agreement, whether intended or not to be followed 
by the execution of any other instrument, by which a right in 
Equity to any personal chattels, or to any charge or security 
thereon, shall be conferred." And by section 5 " trade machinery 
shall, for the purposes of this Act, be deemed to be personal 
chattels." An instrument by which a right in Equity is given to 
any machinery is a bill of sale. This is such an instrument. Tho 
document undertakes to make an assignment not only of the lease 
but of the things as well. The instrument gives a right in Equity 
to the saw mills and trade machinery and is a bill of sale. Tho 
case of In re Yates, Batcheldor v, Yates (L. R. 38 Ch. Div. 112 ; 
57 L. J. Ch. 697 ; 59 L. T. 47 ; 36 W. R. 563) is distinguishablr, 
because there the mortgage was a mortgage of realty only, and 
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1889. 
In bb 

LUKTY, 
Ex PAHTB 

Lusty. 
J udgmciit. 



there was no mortgage of trade machinery. (Counsel also referred 
to Amos & Ferrard on Fixtures, 3rd Ed., pp. 284, 285.) 

Cave, J. : 

I am of opinion in this case that Mr. Beddall has made out his 
point. I do not see how an answer can be made to it when we 
compare this document with the decision in Batcheldor v. Yatea 
(L. R. 38 Ch. Div. 112). The Court of Appeal there came to the 
conclusion that the assignment of trade machinery struck at must 
be an express assignment and that an assignment of something 
else which by virtue of the law carries with it trade machinery does 
not fall within the Act of 1878. I am bound by that decision, and 
the only question is whether this case falls within that principle. 
This document is one by which the bankrupt agrees to execute a 
mortgage security or absolute assignment to the claimant at his 
option and it goes on, " and until such election is exercised I have 
deposited with him the lease and documents of title relating to the 
property as an equitable mortgage." So far as the document pur- 
ports to give John Lusty a right to have the trade machinery 
separately assigned to him it comes within the Bills of Sale Act 
1878, and within what was laid down in Batcheldor v. Yates (L. E. 
38 Ch. Div. 112). But then come the words ** until such election 
is exercised I have deposited with him the lease and documents of 
title relating to the property as an equitable mortgage." Now it 
seems to me that that gave to John Lusty all the rights which ho 
could have by an equitable deposit of the title deeds of the lease 
and that according to the decision in Batcheldor v. Yates (L. 11. 
38 Ch. Div. 112) gives to him the trade machinery because there 
is no express assignment of the trade machinery and nothing which 
can be registered under the Bills of Sale Act 1878. There is hero 
a peculiar security until the assignment is executed and then a 
different security is to be made. The intention of the parties was 
that at a future time when the election had been expressed John 
Lusty should have sometliing going beyond the equitable mortgage 
of the leasehold and until that he should have nothing but the 
equitable mortgage of the leasehold. Until the election John Lusty 
had nothing but an equitable mortgage by deposit although he 
might demand something further, and so long as the equitable 
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mortgage lasted by the case of Batcheldor v. Yates (L. R. 38 Ch. i889. 
Div, 112) he does get a real though modified right to the trade i^Trb 
machinery. If he had exercised his election so that the equitable Lusty, 
mortgage had come to an end and the other thing had been sub- Lu6t\. 
stituted for it he would have had greater rights over the trade 
machinery but unless it had been registered it would have been 
avoided by the requiremi^nts of the Bills of Sale Act. Until that 
he had an equitable mortgage only and according to the decision 
in Batcheldor v. Yates (L. R. 38 Ch. Div. 112) he had a right to 
the trade machinery which was not founded on express assignment 
and which did not require to be registered as a bill of sale. For 
these reasons I am of opinion that the motion must be allowed. 

Applicatioji allowed. 

Solicitors : A. MyerSy for John Lusty. 

W. W. Aldridge, for the oflScial receiver. 

Cases relied upon or referred to : — 

In re Yates, Batcheldor v. Yates, L. R. 38 Ch. D. 112 ; 57 L. J. 

Ch. 697; 59 L. T. 47; 36 W. R. 563. 
In re Burdett, Ex parte Byrne, see ante. Vol. V., p. 32 ; L. R. 

20 Q. B. D. 310; 57 L. J. Q. B. 263; 58 L. T. 710; 86 

W. R. 346. 
Meux V. Jacobs, L. R. 7 H. L. 481; 44 L. J. Ch. 481; 32 L. T. 

171; 2BW. R. 626. 
Ex parte Barclay, 6 De G. M. & G. 403. 
Horn V. Baker, 2 Smith's Lead. Cas. 236 ; 9 East, 215. 
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Before In re JAMIESON, Ex PARTE PANNELL. 

Mr. Justicb 
Cave 
jggg ' Bankruptcy Act, 1883, section 54. 

January 16th. Married Woman — Separate Property — Baiikruptcy of Husband — Claim of Trustee 
in Husband! s Bankruptcy to Furniture purchased by Wife — Claim of Trustee 
to Wedding Presents, 

"Wedding presents given to a woman on occasion of her marriage are 
her separate property, and in the event of the subsequent bankruptcy of 
the husband they cannot be claimed by his trustee. 

Prior to the marriage in 1882 an antenuptial settlement was executed by 
which it was agreed that if at any time during the intended coverture the 
wife, or the husband in her right should " by gift, will, settlement, suc- 
cession, transmission, or otherwise " become beneficially entitled to any 
personal estate " except plate, trinkets, furniture and jewels " which were 
to be considered as property settled to the separate use of the wife, such 
property should come into settlement. 

Held : That the covenant in question included gifts to the wife before 
the marriage, and was also sufficient to cover the gifts given to her on her 
marriage ; and that the words were not confined so as to apply only to 
property which might be acquired by the modes mentioned at some future 
time. 



T 



HIS was an application on behalf of the trustee in the bank- 
ruptcy for an order against Mrs. Jamieson, the wife of the 
bankrupt, declaring that certain furniture purchased from Messrs. 
Hampton A Co. was the property of the trustee ; and for a further 
order that the presents given to Mrs. Jamieson before or on 
occasion of her marriage also belonged to him. 

On June 26th, 1882, prior to the marriage, an antenuptial settle- 
ment was executed by which Mrs. Jamieson became entitled to 
lOOOL a year for her separate use. 

This settlement contained a covenant by which it was agreed that 
" if at any time or times during the said intended coverture the 
said Eleanor Savile or Robert Jamieson in her right shall by gift, 
will, settlement, succession, transmission or otherwise become bene- 
ficially interested in or entitled to any leasehold tenements or other 
personal estate (except plate, trinkets, furniture and jewels which 
shall be considered as property settled to the separate use of the 
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said Eleanor Savile and over which she shall haTe an absolute isso. 
power of disposition) " such property should come into settlement, j^p^ 
After the marriaffe the income of Mrs. Jamieson was used in Jamibsok, 

^ Ex PARTE 

assisting to keep up the establishment and in 1886 a house was Fanxell. 
taken at Bournemouth for the purpose of furnishing which Mrs. 
Jamieson sometimes with and sometimes without her husband went 
to Messrs. Hampton dt Co. and ordered goods to be sent down to 
the amount in all of 226{., which was paid by a bill of exchange 
accepted by Mr. Jamieson and duly met by the Wilts and Dorset 
Bank. 

A receiving order was subsequently made against Mr. Jamieson 
upon which ho was adjudicated bankrupt and the trustee in the 
bankruptcy now claimed the furniture in question. 

The trustee also claimed as belonging to him the presents made 
to Mrs. Jamieson before or on occasion of her marriage. 

E, Cooper Willis, Q. C : for the trustee. 

The furniture now claimed by the trustee was ordered to be sent 
down to the husband's address. It was addressed to him and the 
account was made out to the husband who accepted a bill of 
exchange for the money. The contract was made between Mr. 
Jamieson and Hampton <t Co. Some diflSculty at first appears to 
have arisen as to the payment of the bill and in order that it might 
be met by the bank Mrs. Jamieson undertook that her next 
quarter's allowance should be paid in to the husband's account. 
But there is no evidence that the furniture became hers. The 
acceptance was given by the husband and that was a conditional 
payment which became absolute if the bill was met. 

[Cave, J. : The evidence shows that Mrs. Jamieson gave her 
husband the first quarter's allowance to pay for these goods which 
he did not do. So she had to give him the second quarter and did 
it through the bank.] 

She was in the habit of handing in all her income and the 
husband used to give her back such sums as she required* This 
was furniture which would naturally belong to the husband unless 
the wife bought it for herself and there is no evidence of that. 
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1889. Then as to the wedding presents. In the ordinary way by the 
Inrb common law all property and chattels personal belonging to a lady 

Jamieson, qh hgr marriage by virtue of the marriage pass to the husband. 

Pannell. Wedding presents come within the ordinary rule of chattels. Apart 
from the question of settlement the property would pass to the 
husband and there is nothing in the common law of England which 
excepts man-iage presents from the ordinary rule that what 
belonged to the wife passed to the husband. (Counsel referred to 
Williams v. Mercier, L. R. 9 Q. B. D. 337 ; 51 L. J. Q. B. 594 ; 
47 L. T. 140 ; 30 W. R. 720.) Then it is said that this settle- 
ment covers the wedding gifts. But the words of the settlement 
only apply to property which will be acquired after the date of the 
marriage. 

Yate Lee : for Mrs. Jamieson. 

The furniture was purchased from Messrs. Hampton <& Co. by 
Mrs. Jamieson and was purchased out of her separate property. 

[Cave, J. : You need not trouble about that part of the case.] 

Then as to the wedding presents I say that those were her 
separate estate by nature of the gift or they are bound by the 
covenant in the settlement. In the case of Graham v. Londonderry 
(3 Atk. 393), the Lord Chancellor Hardwicke, said *' First as to the 
diamonds given her by Governor Pitt her husband's father and 
which were a present to her on the marriage with his son. This 
Court of later years have considered such a present as a gift to the 
separate use of the wife : and I am of opinion she is entitled in 
her own right. The next question was as to four diamonds set 
about the picture of the late regent of France. Lord Londonderry 
returned from Franco and delivered this picture to Lady London- 
derry and said at the same time it was a present sent her by the 
regent of France. If this be considered as a present from the 
regent of France it falls under the same rule, for being a present 
by a stranger during the coverture must be construed as a gift to 
her separate use though I do not think it so clear a case as the 
other. There have been several cases. Mrs. Hungerford's case, 
which was money appropriated for her separate use and decreed to 
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her. Another case of the late Countess Cowpcr before Sir Joseph issg. 
Jekyll, several trinkets were given her by Lord Cowper in his j^^ 
lifetime and determined to be her separate estate. Two cases in Jamiesox, 

£x PARTB 

my time. The first was Lticas v. Lucas, July 2nd, 1788, 1 T. Pannbll. 
Atk. 270. There were two questions one in respect of lOOOZ. South 
Sea annuities which the husband had transferred in the name of 
his wife : the other as to jewels, &c., given by the plaintiff's wife's 
father to the wife. I was of opinion she was entitled both to the 
South Sea annuities and the jewels, because I considered them as 
given to her separate use. The second case was heard upon 
November 19th, 1740, Brinkman v. Brinkman. Certain pieces of 
plate were given to the wife immediately after the marriage by the 
husband's father. I was of opinion they were to be considered as 
gifts to the wife for her septate use." That is the leading case 
on the subject of wedding presents, &c., and your Lordship 
expressed much the same opinion when the case of Williams v. 
Mercier was in the Divisional Court (47 L. T. 140). These gifts 
which were wedding presents of china, inkstands, and drawing-room 
ornaments generally were in the nature of the gift given to the 
Avife for her separate use and cannot be taken by the creditors. 
But suppose otherwise and that they pass to the husband on the 
marriage. The e£fect of the settlement is to provide that all 
property which he shall become entitled to in her right is to be 
bound by the settlement except such articles as are now claimed. 
Plate, trinkets, furniture and jewels which he shall become entitled 
to in her right shall become her separate property. Therefore 
whether the property was separate property or not it is excluded 
from the husband. 

Cave, J. : 

Li this case two points were raised, first, whether the trustee of Judgment, 
the husband is entitled to certain furniture bought from Messrs. 
Hampton & Co. ; and secondly, whether the trustee is entitled to 
the presents made to this lady before or on occasion of her marriage. 
As to the furniture I cannot entertain any doubt. This lady had 
lOOOL a year settled to her separate use and which went to keep 
up the establishment. She went and bought this furniture mean- 
ing it to be paid for out of her separate property, and she gave to 
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1889. her husband a quarter's allowance to pay the bill for it. He did 

J^g not do so but used the money for another purpose and thereupon 

Ex'pAKTB ^^^ caused another quarter's instalment to be paid into the bank to 

Pannbll. recoup the bank for meeting the bill. That is the long and short 

of it. The furniture was bought out of money which was the 

separate property of the wife and in the absence of any evidence to 

shew that the wife intended to make a present of the money or the 

furniture to the husband the furniture belongs to the wife. 

As to the presents there are diflferent considerations. With re- 
gard to the presents made on the marriage it seems to mo to be 
always a question of intention and if it could be shewn that any of 
the ai-ticles were given to the husband so as to be liable for his 
debts the trustee would be entitled to them. But there is no proof 
of that here. They were given to the wife in contemplation of the 
marriage, and I am of opinion that that makes them the separate 
property of the wife. Further than this with regard to those pre- 
sents and also those given before marriage I am of opinion that 
they come within the clause of the settlement to which my atten- 
tion has been called : — " if at any time or times during the said 
intended coverture the said Eleanor Savile or Robert Jamieson in 
her right shall by gift, will, settlement, succession, transmission or 
otherwise become beneficially interested in or entitled to any lease- 
hold tenements or other personal estate (except plate, trinkets, 
furniture and jewels which shall be considered as property settled 
to the separate use of the said Eleanor Savile and over which she 
shall have an absolute power of disposition) " such property should 
come into settlement. Now I think the words do include those things 
which were the gifts to the wife before the marriage and also are 
suflScient to cover the gifts given to her on her marriage. The 
clause runs " by gift, will, settlement, succession, transmission or 
otherwise." The word " otherwise " must be read to extend to 
things of an analogous nature, and it seems to me that 
" succession " and that right which a husband acquires by marriage 
are of a similar nature. It is something in the nature of a gift by 
the wife to the husband and they are not things which the husband 
has himself purchased with his own money. Therefore I think the 
words are wide enough to cover the acquisition of the things— both 
the things she had before and which were given to her on her 
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marriage. It is said that the words only apply to property which i889. 
will he acquired by the modes mentioned at some future time, and i^Tbb 
only apply therefore to things acquired after the date of the Jamieson. 
marriage. But if that be the meaning things of this description Tannell. 
which she has got at the time will become the husband's, but things 
which she will get afterwards will be her separate property and 
what eould be the object of that. The intention was that the plate, 
trinkets, furniture, and jewels which she has shall remain her pro- 
perty. Why should they make an agreement as to future plate, 
trinkets, furniture, and jewels and not make an agreement as to 
those she had in possession? In my opinion therefore all the 
things were the separate property of the lady and did not pass to 
the trustee, and the motion must be refused with costs. 

Application refused with costs. 

Solicitors : E. Lee, for the trustee in bankruptcy. 
Hunter d Haynes, for Mrs. Jamieson. 

Cases relied upon : — 

WiUiams v. Mercier, L. R. 9 Q. B. D. 837 ; 51 L. J. Q. B. 

594; 47 L. T. 140 ; 30 W. R. 720. 
Graham v. Londonderry, 3 Atk. 893. 
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PRACTICE. 

DIVISIONAL In re smith & SONS, Ex parte ROOK. 

COURT. 

Before Bankniptcy Act, 1883, section 4, sub-section 1 (a), and section 7. 

l^'jy ' Bankruptcy Rules, IS86, Rule 129. 

Charles J 

1«89/ Petition — Objection by Debtor — Assent of Petitioning Oreditor to Deed of Assign- 

'— r-' ment — Receiving Order on Petition of another Creditor —Petition dismissed 

January 2Sth, ^^/^ Cosfs-^Appeal by leave as to Costs, 

Objection having been taken by the debtors to a bankruptcy petition 
presented against them on the ground that the petitioning creditor hsA 
assented to the deed of assignment i^'hich he relied upon as the act of 
bankruptcy, the hearing of such petition was, after certain evidence had 
been taken, adjourned sine die with liberty to apply. 

Shortly afterwards a receiving order was made against the debtors on 
the petition of another creditor who had not assented to the deed, and tlie 
former petition was subsequently dismissed by the County Court registrar 
with costs. 

Held : That although the registrar was right in refusing to allow the 
costs of the first petition to come out of the estate ; yet he was not justified 
under the circumstances in directing the creditor to pay the costs of the 
bankrupts ; and that the proper order to be made would be that the 
petition be dismissed without costs. 



T 



HIS was an appeal from an order of the registrar of the Not- 
tingham County Court dismissing, with costs, a bankruptcy petition 
which had been presented against the debtors by Mr. Hook, 

The appeal being one in respect of a question of costs was brought 
by leave under Rule 129 of the Bankruptcy Rules 1886. 

On July 5th, 1888, a meeting of the creditors of the debtors who 
carried on business as grocers under the style of J. IF. Smith <6 
Sons was held, at which a proposal was made that a deed of assign- 
ment should be executed by the said debtors for the benefit of their 
creditors, which was accordingly done. 

On July 9th, 1888, a bankruptcy petition founded on the deed as 
an act of bankruptcy was presented by Rook who was a creditor for 
2502., against the debtors, but an objection was thereupon taken 
by them that the petitioning creditor had approbated the execution 
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of the deed, and was therefore precluded from so relying upon it as i889. 
an act of bankruptcy. _ Ii^ ^b 

On July 20th, 1888, the petition came on for hearing, and after ^ £7^^^''' 
the examination of several witnesses was adjourned until August 1st, Rook. 
on which day, after more evidence had been taken, by arrangement 
between the solicitors of the parties it was again adjourned sine die 
with liberty to apply. 

On August 10th, 1888, a bankruptcy petition was presented 
against the debtors by one Swain who had not been present at the 
meeting, and on September 17th, 1888, a receiving order was made 
on that petition. 

Application having been made by Rooh to fix a day to deal 
further with his petition the debtors applied that it might be dis- 
missed for want of prosecution, and on September 24th, 1888, the 
petition presented by Mr. Rook was without further hearing dis- 
missed by the County Court registrar, with costs. 

From that order Rook now appealed. 

E. Cooper Willis, Q. C {Herbert Reed with him) : for Mr. Rook. 

The registrar was right in dismissing Mr. Rook's petition. 
There had been a receiving order obtained by Swain and it was no 
good having another. But he was wrong in dismissing it with 
costs. In a case where there is a contest you must hear the case 
to the end if you impose costs. But here Mr. Rook was prepared 
to go on unless he was stayed but the registrar without hearing the 
case said he should look upon him as an unsuccessful litigant and 
should make him pay costs. (Counsel referred to Ex parte Page, 
In re Springall, 25 L. T. 716 : The Earl of Portarlington v. 
Darner, 2 Phill. 262.) 

Wildey Wright {McCullagh with him) : for the debtors. 

What the registrar did was an act of discretion on his part and 
this Court will not interfere with that exercise of discretion. 
Swain did not put forward his petition mero motu but did so on 
behalf of Rook who promised to bear the costs of the second 
petition. That fact was sworn to and on that the registrar thought 
that the second petition was a creature of Rook*s. Swain was 
induced to present his petition by one Bright who had acted as 
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1889. solicitor for Rook, The registrar thought the first petition was 
IiTrb abandoned as it stood over from August 1st until September 18th, 
S3IITH & Sons, and he was of opinion that the debtors were put to unnecessary 
Rook. expense in appearing to defend two petitions. 

Cave, J. : 

Jadgment. In this case no appeal would lie without leave and the registrar 

having given leave it seems to me that we are placed in the same 
position as the registrar was and it is useless to say that the 
registrar had a discretion and that we ought not to review it. We 
are put in the same position as the registrar was and must give 
our own opinion on the case. Now I think it would have been 
safer and better if Book had left someone else to present a petition 
as he had been present at the meeting, though in certain cases 
there are reasons of course why a petition should be at once pre- 
sented. Yet although it might have been better if someone else 
had presented a petition I cannot see that Rook was so wrong in 
presenting it that he ought to pay the costs of the other side. 
What happened was that the objection that he was a party to the 
deed was taken and taken so strongly that two sittings only got 
half way through the case and costs were incurred. What took 
place was great waste of time. The debtors had committed an act 
of bankruptcy which anybody who had not assented to the deed 
eould make them bankrupt upon and to go on wasting money in 
fighting Eook's question was very foolish. Under the circum- 
stances another petition being presented — whether by Eook's help 
or not seems to me immaterial — the natural course would be not 
to go on with the inquiry. I think the registrar was right in 
refusing to allow the costs to come out of the estate as Book ought 
to have borne in mind that this point against him might be taken. 
But the registrar was wrong in making him pay the bankrupts' 
costs as there was nothing which could prevent them being made 
bankrupt. The proper order would be that the petition be dis- 
missed without costs. The order we make will be. Appeal allowed 
and order discharged so far as it deals with the question of costs, — 
order to stand petition dismissed without costs and there will be 
no costs of the appeal but the deposit will be returned. 
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Charles, J. : 

I am of the same opinion. 



Solicitors : Lee, Ockerby dt Everington, for Mr. Eook. 
H. Riimney, for the debtors. 
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J , „ 7 J' 1 Smith fcSoxs, 

Appeal allowed accordingly, e^ paute 
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FBACTICE. 

In re chantry & BREWSTER, Ex parte PEACE. 

Bankruptcy Act, 1883, section 54. 
Solicitor's Costs — Partnership Action — Bankruptcy — Order by Consent 



DIVISIONAL 
COURT. 

Before 
Cave, J. 

AND 

Charles, J. 
1889. 



Construe- 
Hon of Order — Right of Trustee m Bankruptcy. 

During- the pendency of a partnersliip actir)n between the debtors they 
were adjudicated bankrupt, and an order by consent was subsequently ^cinuury 29 tk 
made by which the receiver in the action was directed to pass his accounts 
and to tax the costs, and that such costs when taxed be paid by the 
receiver out of the balance in his hands and the residue of the balance be 
paid to the trustee in the bankruptcy. 

Reld : That on the true construction of the order the receiver was right 
in paying to the solicitors of the plaintiff and defendant in the action 
their taxed costs ; and in handing over the balance after such payment to 
the trustee in the bankruptcy. 

But that such an order could not be binding on the trustee except in so 
far as he had made it binding on him by assenting to it. 

Where after the commencement of a partnership action a receiving 
order is made against the parties, the solicitors in the action have no 
right to obtain behind the back of the trustee in the bankruptcy a consent 
order by means of which their costs will be paid out of the partnei-ship 
assets. 

In order to obtain such an order the trustee must be made a party to 
the application and if that is not done he is at liberty to apply to tho 
Court of Bankruptcy for a declaration that the consent order is of no 
worth as against him. 



T, 



. HIS was an appeal from an order of the judge of the Birming- 
ham County Court by which ho doclared that certain payments by 

M.B.— VOL. VI. D 
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1889. 

Tn KB 

Chantry & 

JhtEWSTEK, 
Ex PAKTB 

Peace. 



the appellant J. H, Peace, as receiver in a chancery action of 
Chantry v. Brewster, of the sums of 85Z. 9«. 2d. and 54Z. 1«. lOd, 
to the solicitors in the said action were irregularly and improperly 
made, and that such payments were void as against E. M. Sharp 
the trustee in the hankruptcy ; and farther ordering the receiver to 
repay to the trustee the said sums with costs. 

In 1886 an action for dissolution of partnership was commenced 
between the debtors Chantry and Brewster in which the appellant 
J. H, Peace was appointed receiver. 

On April 17th, 1887, while the action was pending, a receiving 
order was made against the debtors and the action thus became 
abortive. The debtors were adjudicated bankrupt and on July 8th, 
1887, E. M. Sharp was appointed trustee of their estate. 

On July 21st, 1887, a consent order was made in the Chancery 
Division by which it was ordered " that J. H. Peace the receiver 
appointed by the order dated September 11th, 1886, do pass his 
first and final account, and it is hereby referred to the taxing 
master to tax the costs of the plaintiflF and defendant in this action 
as between solicitor and client, and it is ordered that such costs 
when taxed be paid by the receiver out of the balance in his hands, 
and it is ordered that the receiver do pay the residue of the balance 
to E. M, Sharp the trustee in the bankruptcy; and that on payment 
the receiver be discharged." 

The trustee was cognisant of this order, but on December 8th, 
1887, he gave notice to the receiver claiming the sums allowed for 
costs as belonging to the debtor's estate. 

On January 31st, 1888, however the receiver paid the amount of 
the taxed costs to the solicitors in the chancery action, and handed 
over the balance to the trustee. 

Notice of motion was thereupon served by the trustee upon the 
receiver claiming the money paid to the solicitors, and an order was 
made by the County Court judge directing the receiver to repay 
that amount to the trustee. 

From that order J. II. Peace the receiver now appealed. 



Marten, Q. C, (Ilerhert Reed with him) : for the receiver. 

By the order of July 21st, 1887, the solicitors had a right to 
their costs. Taxation was to take place and the balance was to go 
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to the trustee. If the trustee had a right to the whole of the 
money taxation was quite unnecessary. The order directed the 
receiver to pass his accounts and that the costs of the plaintiflF and 
defendant should he taxed and paid by the receiver out of the 
balance in his hands and the residue of the balance be paid to the 
trustee. The trustee consented to this order and it is clear from 
the correspondence that negotiations had been going on with regard 
to the payment of these costs. The solicitors were claiming their 
costs and they had a perfect right to have them paid. That is 
shown by the case of In re Suffield cO Watt, Ex parte Wiggins (seo 
ante, Vol. V. p. 83 : L. E. 20 Q. B. D. 693 ; 58 L. T. 911 ; 36 
W. K. 584). The County Court judge said that the solicitors had 
no rights except under the order, and that the order of July 21st 
did not bear the construction that the costs were to be paid to the 
solicitors but to anyone who might be found to be entitled and that 
in the absence of anybody else the trustee was entitled. 

[Cave, J. Why did not the trustee take proceedings against 
the solicitors who have the money rather than against the receiver 
who has not ?] 

That I cannot tell. The trustee here knew about the order and 
in fact desired us to go to taxation. The solicitors were clearly 
entitled to their costs. (Counsel also referred to Gvy v. Churchill, 
L. R. 35 Ch. Div. 489 ; 56 L. J. Ch. 670 ; 57 L. T. 510 ; 85 
W. R. 706 : Hay meg v. Cooper, 33 Beav. 431 : Bailey v. Birchall, 
2 H. & M. 371 : Scholcfield v. Lockivood, L. R. 7 Eq. 83.) 



1889. 
In re 

CHAXTKt & 
RUEWSTER, 
Ex. PARTE 

Peace. 



Sidney Wool/: for the trustee. 

The case raises an important question whether where there is 
an insolvent estate two solicitors instead of proceeding in bank- 
ruptcy can by commencing an action for dissolution and appointing 
a receiver run up costs and get them out of the estate. The order 
of July 21st, 1887, is a simple order directing taxation and it 
cannot be held to give a charge. 

[Cave, J. Why did you not claim against the solicitors? 
Here you do not take any steps against the parties who are to 

n 2 
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1889. 

In rb 
Chantry & 
Brewster, 
jex paktk 

l^EACE. 



Jiiilffracnt. 



blame if anybody is, but you come upon the unfortunate receiver 
who has only done what the order tells him.] 

The order is a simple order directing payment to the plaintiff 
and defendant but not to the solicitors. The letter which is said 
to be a letter of consent on the part of the trustee only relates to 
the plaintiff's costs. The order is an order to the persons named 
therein and the construction put upon it by the County Court judge 
was right. 

Cave, J. : 

I am of opinion that this appeal must be allowed. I understand 
the County Court judge to have held that the order of July 21st, 
1887, was binding on him but that on the true construction of 
that order it did not direct the receiver to pay these costs to the 
solicitors. I am unable to agree with that construction of the 
order. If we look at all that took place before the order was 
obtained and at the form of the order it seems impossible to come 
to the conclusion that this was an order solely for taxation and 
that nothing was to follow and that nothing was directed as to the 
persons who were to be paid. It is obvious from the correspon- 
dence that the solicitors were negociating with the trustee for the 
payment of their costs and looking at all the circumstances I am 
of opinion that the meaning of the order was that the costs when 
taxed were to be paid to the solicitors by the receiver out of the 
balance in his hands. They were not to be paid to the trustee 
because the order goes on that the residue of the balance be paid 
to the trustee. It follows that the solicitors are the persons who 
had obtained the order in question. Therefore I am unable to 
agree with the County Court judge in the conclusion to which he 
came with regard to the meaning of the order. 

That is enough to dispose of this case according to the view 
which the County Court judge appears to have taken of the law. 
I desire however to say that I cannot altogether acquiesce in the 
view which the County Court judge took. It does not appear to 
me that this order was binding on the trustee except in so far as he 
has made it binding on him by consenting to it. In this case there 
had been an act of bankruptcy before the order was obtained and it 
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is impossible to say that after an act of bankruptcy has been com- 
mitted two solicitors representing two persons who have become 
bankrupt can go behind the trustee and obtain an order by consent 
which would be of force and validity on the assets of the partnership. 
In order to give it validity the trustee must be a party to it. It is not 
now necessary to enquire whether this order can be supported if 
attacked because it must be done in such a manner that the 
solicitors can come forward and support the order. I wish to guard 
myself also from saying that this is a case in which such an attack 
should be made. What I do say is that I cannot agree that after 
a receiving order has been made, because there was a partnership 
action before the receiving order, the solicitors can go and behind 
the back of the trustee obtain a consent order and therefore their 
costs shall be paid. There is no authority for that and in order 
to obtain such an order they must make the trustee a party to the 
application and if the trustee is not made a party he may go to 
the Court of Bankruptcy and obtain a declaration that the consent 
order is of no worth or validity. 

Here the order was in July, 1887. The trustee who knew of the 
order did nothing until December, 1887, and then instead of taking 
the proper steps to set aside the order of July 21st, 1887, he simply 
served the receiver who was an officer of the Court with a notice 
not to obey the existing order of the Court. That was not the 
proper course for him to take, nor is it the proper course to bring 
the motion against the receiver alone. The trustee does not bring 
it against the solicitors who have the money in their pockets, but 
against the receiver alone who has only obeyed the order of the 
Court which the trustee took no steps to set aside. Under the 
circumstances I am clearly of opinion that the order to repay should 
not be made and that the receiver is entitled to have the order 
which was made against him set aside. 



1889. 

In KB 
Chantry & 
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Ex PARTB 

Peace. 



Chables, J. : 

I agree. The only question which it is really necessary for us 
to decide is the true construction of the order of July 21st, 1887. 
Upon that date the trustee had been in communication with the 
solicitors both of the plaintiff and the defendant for the settlement 
of these costs, and this consent order was made by which the 



Peace. 
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1889 receiver was directed to pass his accounts and tax the costs, and 

IrTKB ^^^^ ^^^^ ^^^^^ when taxed be paid by the receiver out of the 

Chantry & balance in his hands. Now if the order stopped at the word 

Ex pakte' *' hands," I should bo of opinion that it meant that the costs be 

paid to the solicitors. But it goes on that the receiver pay the 

residue of the balance to the trustee. It cannot be that the costs 

be paid out of the balance in his hands to Sharp the trustee, and 

the residue to Sharp. In my opinion therefore the County Court 

judge was in error in coming to the decision to which he did. 

Appeal allowed with costs. 

Solicitors : Goldberg d; Langdon, agents for A. J, O'Connor, 
Birmingham, for the receiver. 
Deacon, Gibson d- Mcdcalf, agents for Rowlands, 
Birmingham, for the trustee. 



FBACTICE. 

DIVISIONAL In re HUGGINS, Ex parte HUGGINS. 

COURT. 

Hkfoub Bankruptcy Act, 1883, section 28. 

Cavb, J. 

AND Discharge— Order suspended for Six Months — Condition — Consent to Judfjment— 
^"'Vioo**' ^' Cumulative Sentence. 

J "^^9^ The Court cannot under section 28 of the Bankruptcy Act, 1883, malic 

a conditional onler of discharp;e and also suspend the order. 

Thus where the County Court Judge suspended the discliarge of a bank- 
rupt for six months and also attached the condition that the bankru]it 
should consent to judgment being entered against him under section i2^<, 
sub-section (6) of the Bankruptcy Act, 1883. 

Held : That the order in question must be set aside, and the case re- 
mitted to the County Cvourt Judge for reconsideration. 



T, 



.HIS was an appeal from an order of the learned Judge of the 
Wandsworth County Court made on the application of the bank- 
rupt Huggins for his discharge. 
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At the hearing of the application the official receiver reported i889. 
that the bankrupt had committed three of the offences specified in iJJ^ 
section 28, sub-section (3) of the Bankruptcy Act, 1883, in that, Huooins, 

£x PARTE 

(a) he had not kept proper books ; (b) that he had continued to Huogins. 
trade after knowing himself to be insolvent ; and (c) that he had 
contracted debts without any reasonable or probable ground of 
expectation of being able to pay them. 

The County Court judge suspended the discharge for six months, 
and he also attached the condition that the bankrupt should con- 
sent to judgment being entered against him under section 28, sub- 
section (6) of the Bankruptcy Act, 1883. 

The bankrupt now appealed from that order on the ground that 
the County Court judge had power either to suspend the order of 
discharge or grant the discharge upon conditions but that under 
the Act be had no power to do both. 

Sidney Wool/ {Broxholme with him) : for the bankrupt. 

By section 28, sub-section (2) of the Bankruptcy Act, 1883, it 
is provided that, " On the hearing of the application the Court 
shall take into consideration a report of the official receiver as to 
the bankrupt's conduct and affairs, and may either grant or refuse 
an absolute order of discharge, or suspend the operation of the 
order for a specified time, or grant an order of discharge subject to 
any conditions with respect to any earnings or income which may 
afterwards become due to the bankrupt, or with respect to his 
after-acquired property : Provided that the Court shall refuse the 
discharge in all cases where the bankrupt has committed any mis- 
demeanour under this Act, or Part XL of the Debtors Act, 1869, 
or any amendment thereof, and shall, on proof of any of the facts 
hereinafter mentioned (see sub-section (3) ), either refuse the order, 
or suspend the operation of the order for a specified time, or grant 
an order of discharge subject to such conditions as aforesaid." 
And by sub-section (6) '* The Court may, as one of the conditions 
referred to in this section, require the bankrupt to consent to judg- 
ment being entered against him by the official receiver or trustee 
for any balance of the debts provable under the bankruptcy which 
is not satisfied at the date of his discharge ; but in such case 
execution shall not be issued on the judgment without leave of the 
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1889. Court, which leave may be given on proof that the bankrupt has 
i'jTre since his discharge acquired property or income available for pay- 
HuooiNs, ment of his debts.*' Upon those two sub-sections the County 
IIuoQiNs. Court judge could either suspend the discharge or grant it on con- 
dition, but he could not do both. In the case of In re Marks 
(L. R. 1 Ch. App. 334 ; 35 L. J. Bank. 16) it was held that the 
Court could only inflict on a bankrupt one of the penalties specified 
in section 159 of the Bankruptcy Act, 1861. There the bankrupt 
had been sentenced by the commissioner to imprisonment for six 
months and to have his order of discharge suspended for a year, 
for omitting to keep proper books of account and contracting debts 
without reasonable ground of expectation of being able to pay them. 
But Lord Chancellor Ciunwortii, on appeal, held that there was 
no power to suspend the order of discharge and imprison. 

Muir Mackenzie : for the oflScial receiver. 

The report of the oflScial receiver stated three facts, viz. : — That 
the bankrupt had not kept proper books ; that he had continued to 
trade after knowing himself to be insolvent ; and that he had con- 
tracted debts without reasonable expectation of being able to pay 
them. The County Court judge intended to inflict a severe sentence. 
Then as to whether the order made is within the statute, I submit 
it is. The case cited was under a diflferent Act, which provided for 
two things, viz. : granting a discharge and imprisonment. Tho 
present statute only deals with granting a discharge. The oflScial 
receiver of course only appears in this case in his oflScial capacity. 

Cave, J : 
Judgment. I think on the grammatical construction of this section the 

only conclusion I can come to is that the Court cannot make a con- 
ditional order and also suspend the order. There is no reason 
why the Legislature should not have given that power to the Court, 
as far as one can see, and there is no reason why it should, as far 
as one can see. But one has no guide at all, except the bare 
technical meaning of the passage, and looking at the passage as it 
stands, and bearing in mind that one ought to be satisfied, when it 
tells against the bankrupt, that it is what is intended by the Legis- 
lature, for, of course, this is a quasi-penal enactment, the con- 
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elusion I come to is that the Legislature has not expressed its issQ. 
intention that the Judge shall have power to do hoth. The j^^ 
natural grammatical meaning is that he may either grant an abso- nuooiNs, 
lute order of discharge or he may grant an order suspending it for Huggins. 
a certain time, or he may grant it with conditions. In order to 
j astify what the Court has done in this case, one must read the 
word " or " as one sometimes does in charter-parties, " and or," so 
that the " or " might be read *' and." I think one is not at liberty 
without good reason to change " or " into " and." 

I am therefore of opinion that the appellant is entitled to suc- 
ceed, and that the order made should be set aside, and the case 
remitted to the learned County Court judge with this expression 
of our opinion, so that he may pass what he deems to be the 
proper sentence under the circumstances. Of course, having now 
to pass sentence, he will be at liberty to take into consideration all 
that has happened including the fact that the order of discharge 
has been suspended for a certain time, and if he thinks he ought 
to modify that condition, it will be in his power so to order : if he 
thinks he ought not to modify it, then he will act accordingly. 

I do not think there can be any costs of this appeal, for the 
reasons which Mr. Mackenzie has urged upon us, viz., that the 
oflScial receiver is only here in his official capacity. We therefore 
cannot make him pay the costs and we can give no direction. I 
suppose there is no fund out of which the costs can come. Is there 
a fund being administered in Court ? 

Muir Mackenzie : The official receiver, my Lord, is also official 
trustee. 

Cave, J. : Has he any estate out of which he can take his 
costs ? 

Muir Mackenzie : I cannot tell your Lordship that. 

Cave, J. : If you have such an estate you may have permission 
to take your costs out of it. 

Charles, J. : 

I am of the same opinion. 

Appeal allowed. 
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In re CLAUK, Ex parte KEARLEY and the BANKRUPT. 

Undisdiarged Bankrupt — Property acquired after Adjtulicatioii and he/ore Dis- 
charge — Claim of Trustee — Right of Third Parties to indemnity for Expenses 
incurred in respect of after acquired Property, 

The bankrupt before obtaining his discharge carried on business i^n- 
known to his trustee and aa^uired property. 

This property was sub8e<][uently taken possession of by the trustee and 
application was thereupon made by a person who alleged that he had 
advanced certain moneys to the bankrupt for the purpose of improving 
such after acquired property that he might be paid out of it, while the 
bankrupt himself applied for an indemnity. 

Held: That as a matter of fact there was no proof that the alleged 
creditor had ever advanced any sums to the bankrupt which had not been 
repaid. 

And further that in any case as the applicant knew that the bankrupt 
had not obtained his discharge and that the property in respect of which 
he was dealing was the property of the creditors he had no equity. 

Also that the bankrupt was not entitled to claim an indeumity and 
that he had not acted as the agent of the trustee. 

But qyuere whether there is a complete immunity of the trustee from 
all liability in respect of honest claims made in such case against the 
bankrupt. 



T 



HIS was an appeal from an order of the learned Judge of the 
County Court at Croydon refusing an application made by one 
KearUy for an order declaring that he was entitled to a lien to the 
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extent of 95 IZ. on certain moneys acquired by the bankrupt after i889. 
adjudication and before discbarge ; and that the said sum of 9512. i^T^ 
might be paid to him. Clark, 

° ^ Ex PARTE 

There was also an appeal by the bankrupt W. Clark from an Kbaklby 
order made at the same time refusing an application then made by uankrupt. 
him for an order declaring that he was entitled to an indemnity out 
of the said moneys in respect of the sum of 951/. claimed by 
Kearley as due to him, and of 87i. lis. due to one Newton an 
architect. 

On July 2nd, 1886, a receiving order was made against the 
debtor Clark who carried on business as a builder upon which he 
was adjudicated bankrupt. 

On July 22nd, 1886, after the adjudication the bankrupt was 
by means of certain friends who subscribed money for the purpose 
put into the Ambassador public-house in the Caledonian Boad 
which he continued to carry on in the name of a friend named 
E, H. Clarke without the knowledge of the trustee until 
March 81st, 1887, when the house was burned down. 

The premises were immediately rebuilt, however, partly out of 
the insurance money, Mr. Newton being the architect of the new 
building, his fees for the work and plans so done by him amounting 
to 87i. 17a-, and it was alleged that Kearley paid large sums of 
money to persons who supplied materials for the rebuilding 
the balance now due to him in respect of such advances being 
951i. 

In February, 1888, the new premises were sold to a Mr. Cliattey 
with the result that after payment of the brewers and distillers 
there remained for the bankrupt a sum of 1,8152. 

A dispute having arisen between E, H. Clarke and the bank- 
rupt the official receiver as trustee in the bankruptcy was informed 
by the bankrupt of this fact, who went down and received the 
money and paid it into the Bankruptcy Estates account. 

Application was thereupon made to the County Court judge by 
Newton and Kearley for an order that they were entitled to be paid 
their charges out of the said sum ; and at the same time the bank- 
rupt Clark applied for an order declaring that he was entitled to 
be indenmified in respect of such charges in the event of the other 
applicants failing in their claim. 
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The County Court judge refused all the applications, and from 
that refusal Kearley and the bankrupt now appealed, Mr. Newton 
being content to abide by the decision of the County Court judge 
and not being a party to the present appeal. 

Sidney Wool/ {Broxholme with him) : for the appellants. 

The case raises the important question as to what are the rights 
of a bankrupt or of persons who have trusted the bankrupt to be 
indemnified against expenses to which the bankrupt has been put 
in respect of after-acquired property, those expenses having been 
incurred before the trustee intervenes and claims the property. 
If a bankrupt acquires property after bankruptcy and before dis- 
charge he has a right to it against all the world except the trustee 
and until the trustee intervenes, and when the trustee intervenes 
he must take it subject to the equities. Here Kearley paid the 
moneys to persons who supplied materials for rebuilding the 
premises, and the County Court judge appeared to think that he 
ought to be looked upon with suspicion because he knew that Clark 
was a bankrupt. It was argued that under section 54 of the Bank- 
ruptcy Act, 1883, as property present or future at once vested in the 
trustee, the trustee was entitled to it immediately it was acquired by 
the bankrupt without doing anything and that no one could acquire 
it. But section 54 really throw^s no light on the matter. The case of 
Hcrhert v. Sayer (5 Q. B. 965 ; 13 L. J. Q. B. 209) decided that a 
bankrvipt had a good title to all property acquired and a right to 
sue on all contracts made with him between the fiat and the allow- 
ance of his certificate ; and also after the allowance of his certificate 
under a second fiat against him under which his estate had not paid 
15«. in the pound, unless his assignees interfered and claimed the 
property, or the benefit of such contracts. And in Jameson v. 
BHck and Stone Company Limited (L. R. 4 Q. B. D. 208) it was 
held that '^ An undischarged bankrupt may maintain an action in 
respect of a debt due to him for work and labour done after 
his bankruptcy if the trustee does not interfere." The bankrupt 
acquires after-acquired property as the agent of the trustee and 
until the trustee intervenes the bankrupt is entitled to the property 
against all the world. The doctrine of principal and agent applies 
and the agent is entitled to be indemnified for expenses incurred 
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with respect to it. (Counsel also referred to Menx v. Smith, 11 is89. 

Sim. 410.) In m 

Clabk, 

Muir Mackenzie {Clayton with him) : for the trustee. Kearley 

Kearley was not entitled to any lien nor was the bankrupt Bankruit. 
entitled to any indemnity. The claim of Kearley was in respect of 
moneys alleged to have been advanced to assist the bankrupt to 
rebuild the Ambassador public-house but no credit is to be attached 
to the evidence on which his claim to such lien was founded, and 
independently of the question of law raised in Mr. NeictorCs claim 
which was an honest claim, the County Court judge stated that he 
did not believe that the balance claimed by Kearley was due to him 
and that that claim was not made out. Then as to the proposition 
of law. Kearley was a creditor of an undischarged bankrupt 
trading without the knowledge of the trustee and his creditors, and 
if an undischarged bankrupt so trades and in doing so acquires 
property creditors who supply goods and do work for him have no 
right to be paid in priority out of the after-acquired property — 
a fortiori as here if the creditor knows that the man is an undis- 
charged bankrupt. Kearley knew the whole thing from the 
beginning and if he did the work on the property he knew it was 
the property of the creditors. In any case there can be no equity 
where the creditor is not an innocent party and knows the bankrupt 
has no property and that the property he is dealing with is the 
property of the creditors. Then as to the claim of the bankrupt. 
It is said that the bankrupt is an agent and is entitled to an 
indemnity from his trustee. But it is absurd to say that an undis- 
charged bankrupt trading in fraud of his creditors can sue his 
trustee for an indemnity, for that is what it comes to. The case of 
Herbert v. Sayer (5 Q. B. 965) certainly never went to the extent 
of saying that the doctrine that an agent is entitled to be indem- 
nified by his principal extends to the case of an undischarged 
bankrupt and his trustee. (Counsel referred to Storey on Agency, 
8th Ed. p. 433 : Ramsden v. Dyson, L. R. 1 H. L. 129 ; 14 W. R. 
926 : In re Bowling, Ex parte Banks, L. R. 4 Ch. Div. 689 ; 46 
L. J. Bank. 74; 86 L. T. 117 ; 25 W. R. 515 : Ex parte Ford, 
In re Caughey, L. R. 1 Ch. Div. 521 ; 45 L. J. Bank. 96 ; 84 
L. T. 684; 24 W. R. 590.) 
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Cave, J. : 

I am of opinion that this appeal must be dismissed. I think 
the case should be treated on the ground on which the County 
Court judge decided it, viz. : — on the facts and not as a question 
of law at all. Looking at the evidence which was put before the 
County Court judge he was in my opinion right in coming to the 
conclusion to which he did. It is impossible to place any credit on 
the statement either of Kearley or the bankrupt. Even if we could 
not go to that extent we should not be justified in overruling the 
decision of the County Court judge on a question of fact in which 
he has had the witnesses before him. But I go further and I say 
that I do agree with the question of fact as found by the learned 
County Court judge and I am not prepared to say that Kearley , 
advanced one single penny of the money he now claims. 

With regard to the claim made by the debtor for an indemnity I 
am of opinion that it cannot be sustained. I am not aware of any 
case which goes to the extent of saying that a person who does not 
profess to act as agent for another, but on the contrary professes to 
act on his own behalf and keeps secret from that other what he has 
been doing can claim an indemnity. I cannot agree that a person 
who does that, if he is discovered and compelled to disgorge, has any 
right to be indemnified by the trustee against any liability which he 
has incurred in the course of the business. His proper course in 
order to obtain an indemnity is to go to the trustee and obtain his 
sanction. If the trustee gives his sanction he becomes his agent, 
and has a right to an indemnity. But where a man knows that if 
he carries on business at all he ought to do so only with the know- 
ledge of the trustee and then goes and intentionally conceals the 
fact and when discovered claims an indemnity, it would take very 
strong authority to satisfy me that he was entitled to an indemnity 
under such circumstances. If so persons who trusted the bank- 
rupt knowing all the facts and who consequently would not be 
entitled otherwise to claim payment would then obtain payment, as 
the bankrupt was entitled to his indemnity. 

I wish also to make this further observation though I only give it 
as an expression of my opinion. As at present advised I cannot 
concur with the opinion expressed by the County Court judge as 
to the immunity of the trustee from all liability. I do not under- 
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stand the word *' property " to mean that where the bankrupt has i889. 
been carrying on business the trustee can take the assets and leave i^Trb 
the liabilities unpaid. As at present advised — though as I have Clark, 
said I give it only as an expression of opinion — I think that the Keakley 
property is not the gross assets but the surplus assets after the bankeupt. 
liabilities. I do not see why the trustee should take the goods and 
divide them between the previous creditors and leave the persons to 
whom the goods belonged without payment. The appeal must bo 
refused, 

Charles, J. : 

I am of the same opinion. As to Kearley I agree with the 
County Court judge when ho says that ho was not satisfied that 
Kearley had made these alleged advances. Although he had made 
advances the County Court judge thought that those advances had 
been repaid to him. His case was not proved in fact. If it had 
been so another case would have arisen, for he would have been a 
person who had knowingly spent money on property which belonged 
to another person. If so, on the authority of Ramsden v. Dyson 
(L. R. 1 H. L. 129) he got no equity, and in that case I do not 
think ho could have claimed against the trustee. The trustee did 
not know of it, and the claimant knew that the debtor was an 
undischarged bankrupt. 

As to the bankrupt also I do not think he has any claim to an 
indemnity. What he relies on is that he was agent of the trustee. 
But he did not do what he did for the trustee but secretly for him- 
self. An agent is entitled to be indemnified for losses in the course 
of his agency, or losses incurred by the direction of his principal. 
These were not such losses and the mere fact that the trustee has 
claimed the property does not make him responsible. The doctrine 
of principal and agent does not apply. 

As to Mr. Newton's case, — Mr. Newton is not really before the 
Court. If his case had been before the Court it would have raised 
a further question which has been referred to by my brother Cave, 
viz. : — Whether there is an absolute immunity in the trustee with 
reference to honest claims made against the bankrupt. That is an 
important question, but it is not necessary now to decide it. 

Appeal dismissed. 
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PRACTICE. 

In be TANENBERG & SONS, Ex parte PERRIER. divisional 

COURT. 

Bankruptcy Act, 1883, section 4, sub-section 1 (a), and section 7. Before 

Cats, J. 

Act of Bankruptcy—Execution of Deed of Assignment— Migrepresentations hy ^^"* 

Debtor — Assent of Creditor induced by Misstatements — Bight of assenting 1889.' 
Creditor to present petition, *--,-' 

January ZCth. 

Where the aasent of a creditor has been given to the execution by a 
debtor of a deed of assignment the Court will not as a general rule allow 
such creditor to take advantage of the act of bankruptcy committed by 
the debtor in executing the deed in order to present a bankruptcy 
petition. 

But the assent of the creditor must be obtained without fraud or mis- 
statement, and if a debtor induces a creditor to give an assent by mis- 
representations calculated to have effect on the minds of the creditors as 
to the true state of his affairs a bankruptcy petition may be presented by 
a creditor whose assent has been so obtained founded on the deed as an 
act of bankruptcy. 

Thus where the debtors represented to a meeting of their creditors that 
they were in a solvent condition and could pay 20s. in the pound, thereby 
obtaining the assent of the creditors present to the execution of a deed of 
assignment, but the trustee under the deed subsequently sent out a state- 
ment shewing a dividend of about 8s. in the pound. 

Held : That a creditor who had signed the resolution agreeing to the 
execution of the deed was entitled to present a bankruptcy petition 
against the debtors ; and that a receiving order must be made against 
them. 



T. 



. HIS was an appeal from an order of the registrar of the County 
Court at Leeds dismissing, with costs, a bankruptcy petition pre- 
sented against the debtors by one Perrier, on the ground that the 
petitioning creditor had assented to the deed of assignment which 
he relied upon as the act of bankruptcy. 

The appellant Perrier is a wholesale jeweller carrying on business 
in Hatton Garden, and the debtors, Marcus Tanenberg and Nathaniel 
Tanenberg, carried on business at Leeds as watchmakers and 
jewellers under the style of Tanenberg d Sons. 

In July, 1888, the debtors being in difficulties consulted Mr. 
Maud, their solicitor, and instructed him to call a meeting of their 

M.B. — YOL. \I. E 



Perbieii. 
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1889. creditors, which was accordingly done hy a letter in an ordinary 

Tanbnbbro This meeting of creditors was summoned to be held at the First 
Ex PARTE Avenue Hotel, London, on July 12th, 1888, and duly took place, 
one of the debtors being present, together with Mr. Maud of Leeds, 
their solicitor, who produced to the meeting a memorandum showing 
that the whole of the liabilities of the firm of Tanenherg dt Sons 
amounted to 900Z., and he stated that the assets amounted to about 
1480Z., made up of 700Z. stock, 500Z. book debts, 80Z. furniture, 
and 250L payable by a member of the firm at Newcastle under an 
indemnity. And it was further stated that the debtors were per- 
fectly solvent and able to pay 208. in the pound, and an endeavour 
was made to induce the creditors to assent to a composition pro- 
posal of 208. in the pound, payable by setting aside a portion of 
the profits arising out of the business, which were stated to be 40Z. 
a month. 

It was resolved by the creditors at this meeting, however, that 
an adjournment should take place in order that Mr. Ehrenfeldt, an 
accountant nominated by them, might go down to Leeds for the 
purpose of ascertaining whether the statements which had been 
made were true, and to prepare a statement of affairs and go 
through the stock for this purpose. 

On July 19th and 20th, 1888, Mr. Ehrenfeldt attended at Leeds 
for the purpose of investigating the debtors' affairs and of reporting 
to the creditors accordingly, and examined their books and papers, 
and obtained from them information relating to their assets ; and 
from such information and investigation he prepared a statement 
of affairs based on the debtors' valuation of their effects. He also 
prepared a Beport for the creditors, in which he expressed the 
opinion that it would be for their benefit to accept a secured com- 
position of 208. in the pound, such opinion being based, as he 
alleged, on the valuation by the debtors of their assets and the 
information given to him by them, as having regard to the fact 
that the debtors kept no proper books of account, and the business 
having been carelessly carried on, he was obliged to rely on the 
statements and information so given. 

On July 28th, 1888, the adjourned meeting of creditors was held 
at the First Avenue Hotel, when the statement of affairs and 
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Report which had been prepared by Mr. Ehrenfeldt was read to the i889. 

meeting, which was at first disinclined to accept the debtors' oflFer, £jj^ 

but upon Mr. Maud, their solicitor, stating that the debtors' father Tanenbeeo 

•IT . • • T T T . 1 1- , . & Sons, 

was Willing to join in a deed and to give up to the creditors his Ex parte 

interest in certain securities held by the Exchange Bank and 

which he stated would benefit the estate to the extent of at least 

lOOLy and upon a Mr. Poppleton who was to be appointed as trustee 

of the proposed deed stating that immediately the deed was 

executed he was prepared to go to Leeds to redeem or deal with 

the securities held by the Bank and at once pay the creditors the 

amount of the surplus, the creditors at the meeting expressed their 

willingness to concur in a deed to be prepared in order to carry 

out the proposed arrangement, and a resolution to that effect was 

passed and duly signed amongst others by Mr. Perrier the present 

appellant. 

On August 8th, 1888, the deed was executed, and on September 
17th Mr. Poppleton the trustee under it sent out to the creditors a 
statement of affairs showing a dividend of about Ss. Qd. in the 
pound. 

On October 26th, 1888, a bankruptcy petition presented by Mr. 
Perrier against the debtors founded on the deed as an act o( 
bankruptcy was heard before the registrar of the Leeds County 
Court when three objections to the deed were taken on behalf of 
the petitioning creditor : — (l) That the deed as executed was not 
the deed contemplated by the resolutions ; (2) that there was a 
fraudulent preference, as it contained a trust for the payment of the 
costs of the solicitor for preparing the same ; and (3) that there 
was misrepresentation on the part of the debtors as to the state of 
their affairs at the time the resolutions were passed. 

On November 2nd, 1888, the registrar dismissed this petition 
with costs, and from that order Mr. Perrier now appealed. 

Tindal Atkinson^ Q.C. {Herbert Reed with him) : for Mr. Perrier. 

No doubt it is perfectly true that if a creditor assents to the 
execution by the debtor of a deed of assignment he cannot turn 
round and make use of that deed as an act of bankruptcy against 
the debtor. But the consent must have been obtained without 
misrepresentation and misstatement. Here there was misreprcsen- 

E 2 
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Judgment. 



tation, and the creditor was induced by false statements of the 
debtors to do that which he otherwise would not have done if he 
had known the true facts. Mr. Perrier in his aflSdavit says, " I 
understood that the deed referred to in the resolution passed at the 
meeting was merely to give Mr. Poppleton the trustee of it full 
power over the estate so as to secure the payment of our debts in 
full. I never assented to any deed containing any provision or 
stipulation in favour of any particular creditor, or whereby I was 
to release my debt for anything less than payment in full." 

Yate Lee : for the debtors. 

All I have to shew is that the creditor was present at the meeting 
at which the resolution was passed and assented to the assignment. 
But in any case the difference here is so slight that the creditor 
was not really injured. In Ex pai'te Stray, In re Stray (L. R. 2 
Ch. App. 374) "A debtor having called liis creditors together, 
proposals were made as to a composition. The creditors insisted 
on an assignment of the debtor*s property to trustees for their 
benefit. He refused to make it ; but after the meeting had broken 
up, he executed such an assignment. G. one of his creditors was 
present during the preparation of this assignment, and though he 
denied having been present at its execution, the Court came to the 
conclusion that he had acquiesced in its being executed and taken 
a benefit under it, by having the property protected from execution. 
It was held that G. could not avail himself of the deed as an act 
of bankruptcy, although it might be that he had not so far 
assented to it as to be bound by its provisions.'* 

Cave, J. : 

I am of opinion that this appeal must be allowed. The principle 
acted on by the County Court registrar is speaking generally 
correct, but it is subject to limitations. If the assent of a creditor 
is given and there is nothing to get rid of such assent, then it is 
clear that there is good ground for refusing to allow his petition, 
as if the creditor by assenting to the proposal of the debtor induces 
him to conmiit an act of bankruptcy then the Court will not aUow 
him to take advantage of that act of bankruptcy which he has so 
induced the debtor to commit. But it is necessary also to see that 
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the assent of the creditor was obtained without fraud or mis- i889, 
statement. The state of things here was this. The debtors gave jJTm 
up all their property and the creditors are to take what they give T^bnbbbo 
over and are not to go into the Court of Bankruptcy with all the Ex paktb 
advantages which it ofiFers. So it is essential that there should be 
no misrepresentation and that the statements made by the debtors 
should be substantially true. The debtors know in what position 
they are and the creditors cannot know. The knowledge of the 
creditors comes from the debtors or from some one sent down to 
examine into the matter and they have to content themselves with 
the information which they get from the debtors or their books. 

Now at the first meeting of the creditors the debtors represented 
that they could pay 20^. in the pound and so the creditors agreed 
that it would be hard to make the debtors bankrupt. They send 
down an accountant to examine into the debtors' afi*airs and he 
reported that the books are badly kept but that there will be 
20«. in the pound for the creditors. The debtors on that 
say nothing that would lead the creditors to suppose that this 
was not a fair statement of their afTairs, and thereupon a deed 
of assignment is executed which provides that the solicitor of the 
debtors shall have a priority over the rest of the creditors for his 
costs which it is perhaps quite natural he should have if there is 
208. in the pound but not if there is only 8^. in the pound. It 
then comes to the knowledge of the trustee under the deed that 
the assets are nothing like the amount represented — that, in fact, 
there is only about half that amount. That is not all, because 
there are creditors for something like 1,850{. and not 9002. as 
represented. These are great misstatements, and it is impossible 
to say that the statement made by the debtors was not one calcu- 
lated to have considerable effect on the minds of the creditors. 
The appellant gave his assent on the assumption that he would 
get 208. in the pound, and owing to certain facts which the debtors 
must and ought to have known it turns out that he has had 
his consent obtained from him by false statements. Under these 
circumstances I have come to the conclusion that the appeal must 
be allowed and that a receiving order should be made on the 
appellant's petition. 
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1889. Chables, J. : 

In re I have come to the same conclusion. I must admit that I was 

& Sons, ^* ^^st struck with the argument of Mr. Yate Lee when he said 
Pebbibb^ that the difference in the amount stated by the debtors and the 
actual amount was so small that the debtors ought not to be made 
bankrupt. But this is not the fact, as the first statement really 
shewed that the debtors were solvent while the actual fact was that 
they were anything but in that position and that there was a large 
deficiency. 

Appeal allowed and receiving order made against 
the firm, it being admitted by the petitioning creditor 
that the father is not a member of the firm. 
Appellant's costs to be jmrt of his costs as petitioning 
creditor. 

Solicitors : R. Raphael^ agent for Bromet, Taylor & Bromet, 
Leeds, for Mr. Perrier. 
Torr d Co., agents for Maud, Leeds, for the debtors. 

Case relied upon : 
Ex parte Stray, In re Stray, L. R 2 Ch. App. 374. 
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PRACTICE. 

In re CAENE, Ex parte JACKSON. divisional 

COURT. 

Bankruptcy Act, 1883, section 28. Bbporb 

Cats, J. 

JHacharge — Order to make up Dividend — Exclusion of particular Creditors from p ^^° j 

benefit of Order, 1889,' 

On application by the bankrupt for his discharge an order was made by Fehruary Isl, 
the County Court Judge by which he suspended the discharge for three 
months or such further time until a sum be paid to the trustee which 
with the dividend already declared would be sufficient to make up lOs. in 
the pound to all the creditors " except those for money lent." 

Held: That such an order excepting a particular class of creditors 
could not be supported ; and that the case must go back to the County 
Court judge for rehearing. 



T 



HIS was an appeal on behalf of a creditor from an order of 
the judge of the County Court at Cardiff made on the application 
of the bankrupt Came for his discharge. 

The order in question was that the discharge of the bankrupt bo 
suspended for three months or such further time until a sum should 
be paid to the trustee which with the dividend already declared 
would be sufficient to make up IDs. in the pound ''to all the 
creditors except those for money lent." 

From this order Jackson, a creditor, now appealed. 

Kisch : for the appellant creditor. 

I do not know how the order of the County Court judge can be 
supported. He had clearly no right to except any particular class 
of creditors. 

Yate Lee : for the bankrupt. 

My first objection is that notice of this appeal has not been served 
on any of the creditors. By section 28, sub-section (5) of the Bank- 
ruptcy Act, 1883, notice of the appointment by the Court for hearing 
an application for discharge must be sent to every creditor who has 
proved, and at the hearing the Court may hear any creditor. By 



56 



1889. 

In KB 
Cabnb, 

£x PARTE 

Jackson. 
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Rale 285 of tho Bankruptcy Rules, 1886, notice of the time and 
place of the hearing shall be sent to every creditor not less than 
fourteen days before the day appointed. By Rule 134 of the Bank- 
ruptcy Rules, 1886, appeals to the Court of Appeal shall be regu- 
lated by Order LVIII. of the Rules of the Supreme Court, 1883, 
and by Order LVIII. Rule 2, " The notice of appeal shall be 
served upon all parties directly affected by the appeal.'* 



Jud^ent. 



[Cave, J. : Has the oflScial receiver been served ?] 

The official receiver has been served but the creditors have not, 
and an appeal is not to be brought affecting parties to an appeal 
except in their presence. 

[Cave, J. : The other creditors are not affected by this appeal.] 

If your Lordships think there is nothing in that point I shall 
not try to support the order. Let it go. 

Cave, J. : 

I think you are right This order cannot be supported. It will 
not do at all. The appeal must be allowed and the case must go 
back to the County Court judge to rehear, with an expression of 
our opinion that he cannot make an order excepting any particular 
class of creditors. The costs of the appellant must come out of the 
estate. 

Chables, J. : 
I am of the same opinion. 

Appeal allowed. 



Solicitors : A. Engel, for the creditor. 

Fieldy Roscoe dc Soriy agents for B. Matthews d Son, 
Cardiff, for the bankrupt. 
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PRACTICE. 

COURT OF 

In re morgan, Ex parte MORGAN. appeal. 

Befobb thb 
Bankruptcy Act, 1883, section 55. Mastbb or 

THB Rolls, 

Disclaimer of Lease — Vesting Order — Application by Original Lessee — Discretion p^^L j 
of Court CL8 to Respondents, 1889. 

Section 55, sub-section (6) of the Bankniptcy Act, 1883, provides that February 22. 
"The Court may, on application by any person either claiming any 
interest in any disclaimed proj^erty, or under any liability not discharged 
by this Act in respect of any disclaimed property, and on hearing such 
persons as it thinks fit, make an order for the vesting of the property in 
or delivery thereof to any person entitled thereto, or to whom it may 
seem just that the same should be delivered by way of compensation for 
such liability as aforesaid or a trustee for him, and on such terms aa the 
Court thinks just ; and on any such vesting order being made, the pro- 
perty comprised therein shall vest accordingly in the person therein 
named in that behalf without any conveyance or assignment for the pur- 
pose." 

Held : That on application under the section it is in the discretion of 
the Court what persons from among those claiming interest or under 
liability should be made respondents to the application ; and if at the 
hearing the Court is of opinion that any of such persons who have not 
been served with notice ought to have an opportunity of being heard it 
may direct service to be made. 

Where the property disclaimed is of a leasehold nature it will always 
be prudent until the question raised and not settled in In re Finley, Ex 
parte Hanbury (see ante^ Vol. 5, p. 248 ; L. R 21 Q. B. D. 475) has been 
decided, that notice of the application should be served on the lessor. 

JL HIS was an appeal on behalf of John Morgan from an order 
of Mr. Registrar Hazlitt refusing an application made by him that 
one Ward, who was the mortgagee of certain leasehold property, 
should declare his option to accept a vesting order under section 55, 
sub-section (6) of the Bankruptcy Act, 1883. 

Section 55 which deals with the disclaimer of onerous property 
by the trustee, provides by sub-section (6) that ** The Court may, 
on application by any person either claiming any interest in any 
disclaimed property, or under any liability not discharged by this 
Act in respect of any disclaimed property, and on hearing such 



58 BANKEUPTCY EEPOETS. 

1889. persons as it thinks fit, make an order for the vesting of the 
ilTBB property in or delivery thereof to any person entitled thereto, or to 
MoKOAN, whom it may seem just that the same should he delivered hy way 
MoBOAK. of compensation for such liability as aforesaid, or a trustee for him, 
and on such terms as the Court thinks just ; and on any such 
vesting order being made, the property comprised therein shall 
vest accordingly in the person therein named in that behalf without 
any conveyance or assignment for the purpose : Provided always, 
that where the property disclaimed is of a leasehold nature, the 
Court shall not make a vesting order in favour of any person 
claiming under the bankrupt whether as underlessee or as mort- 
gagee by demise, except upon the terms of making such person 
subject to the same liabilities and obligations as the bankrupt was 
subject to under the lease in respect of the property at the date 
when the bankruptcy petition was filed, and any mortgagee or 
under-lessee declining to accept a vesting order upon such terms 
shall be excluded from all interest in and security upon the 
property, and if there shall be no person claiming under the 
bankrupt who is willing to accept an order upon such terms, the 
Court shall have power to vest the bankrupt's estate and interest 
in the property in any person liable, either personally or in a 
representative character, and either alone or jointly with the bank- 
rupt, to perform the lessee's covenants in such lease, freed and 
discharged from all estates incumbrances and interests created 
therein by the bankrupt." 

The appellant J. Morgan was the original lessee of the property 
in question from one Baynton ; and in 1879 J. Morgan executed 
an assignment of the property to one Evans. Evans subsequently 
assigned to M. C. Morgan, the bankrupt, who mortgaged the 
property by sub-demise to Ward. 

The trustee in the bankruptcy finding the property to be an 
onerous one with a heavy rent and mortgage upon it applied for 
leave to disclaim and did disclaim; and Baynton the landlord 
thereupon sued J. Morgan, the original lessee, on the covenants in 
the lease and compelled him to pay certain rent which had become 
due. 

Application was consequently made by J. Morgan that Ward the 
mortgagee should elect to take the property subject to its liabilities 



COUBT OF APPEAL. 69 

or that he should be barred from all interest in it, but this applica- i889. 

tion was refused by the registrar. j'Jp^ 

From that refusal, J. Morgan, the original lessee, now appealed. Morgan, 



Yate Lee : for the original lessee. 

J. Morgan is a person under liability with regard to the property 
disclaimed and he asks that Ward, who has possession of the 
property, shall either take a vesting order or shall be barred. 
There are two recent cases on this section. In In re Cock, Ex 
parte Shllson (see ante. Vol. V., p. 14 ; L. R. 20 Q. B. D. 343) 
** Leave having been given to the trustee in a bankruptcy to dis- 
claim the bankrupt's interest in certain leases, it was at the samo 
time ordered, on the application of the landlord, that unless the 
executor of a mortgagee by sub-demise of the bankrupt's interest, 
should within seven days elect to accept an order vesting in him 
the disclaimed property subject to the same liabilities and obliga- 
tions as the bankrupt was subject to under the leases, he should 
be excluded from all interest in and security upon the property. 
It was held that the Court had power to make the order on the 
application of the landlord ; and that, subject to a formal amend- 
ment making it clear that a vesting order might be taken as to all 
or none or any one or two of the leases, the order made was right." 
And in the judgment in that case the Court said '^ Let us see how 
the case will work out in practice. A. grants a lease for 99 years 
at 1002. a year to B., who assigns to C, who in consideration of an 
advance of 2,000Z. demises to D. for the residue of the term except 
three days at a peppercorn. C. becomes bankrupt and his trastee 
wishing to disclaim brings A., B. and D. before the Court. A. 
cannot apply for a vesting order or a delivery order because he is 
not entitled to the property, nor can B. so long as D. is willing to 
take a vesting order. B. therefore applies that D. may be put to 
his election, and if he declines to take a vesting order that he 
may be excluded and a vesting order made in favour of him 
B. The same thing occurs where C. is the lessee and B. is 
only a surety for him." And further " Until the sub-lessee has 
declined to take a vesting order, the Court has no power to 
make a vesting order either in favour of the original lessee or of 
the surety for the bankrupt if there is one ; and consequently if 



Mo&OAN. 
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1889. the power could only be exercised upon an application by the sub- 
In^ lessee, it would remain a dead letter, for the sub-lessee never would 
Morgan, hsLYB any interest in making such an application, and the person 
MoEOAN. liable jointly with the bankrupt or alone could not get a vesting 
order until the sub-lessee had declined. Where all the parties are 
before the court upon an application for leave to disclaim, the vest- 
ing order may at once be offered to the sub-lessee and, on his refusal, 
may be granted to the surety or original lessee, or, if there is no 
person liable alone or jointly with the bankrupt, an order for a 
vesting order and for delivery of possession, or for a vesting order 
only, as the circumstances may require, may be made in favour of 
the lessor. Where no leave to disclaim is required and conse- 
quently the parties interested in the property disclaimed or liable 
to perform the covenants of the lease are not brought before the 
Court by the trustee, we are of opinion that the person liable to 
perform the covenants, or in the absence of such person, the lessor 
may bring the sub-lessee before the Court, and ask for an order for 
his exclusion, and for a vesting order or for delivery of the property 
if the sub-lessee refuses himself to take a vesting order." What 
was there said just applies to this case, and I can see no distinction. 
Then in the case of In re Finley, Ex parte Hanbury (see antey 
Vol. v., p. 248 ; L. E. 21 Q. B. D. 475) the Court of Appeal 
approved the case I have cited and held '^ That where a trustee in 
bankruptcy disclaims leasehold property of the bankrupt which the 
bankrupt has mortgaged by sub-demise, the Court has power under 
section 55 of the Bankruptcy Act, 1888, to make an order on the 
application of the original lessor excluding the sub-lessee from all 
interest in and security upon the property unless he elects to take 
a vesting order vesting the property in him subject to the same 
liabilities and obligations as the bankrupt was subject to under the 
lease in respect of such property at the date of the filing of the 
bankruptcy petition. But qucere whether if such a vesting order is 
made the sub-lessee will become liable as if he were an assignee, 
or whether he will become liable under the original lease as if he 
had been the original lessee." In this case the objections taken 
before the registrar were (1) that the application must be made at 
the time when leave is disclaim is given. I do not think that will 
now be contended. (2) That all parties were not before the Court. 
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Only the applicant J". Morgan and Ward were before the Court. i889. 
The lessor was not before the Court, but he is an uninterested j^Tke 

person. Mokoan, 

*^ Ex PAKTB 



Morgan. 



[Fry, L. J. : That is hardly so if it is an open question that his 
right against the original lessee is gone.] 

At any rate the persons absent were not hurt by being absent. 
There is nothing in the Act of Parliament which says they are 
to be there. The suggestion is that the landlord and the mesne 
assignees are all to bo served with notice of such an application. 
But no real objection was taken that the lessor was not there, but 
it was objected that Evans was not present. (8) It was said that 
there was no privity between Wai'd and J. Morgan. I must confess 
I do not understand what that means. (4) It was said that nobody 
could make the application except Evans. 

F. C. Willis : for the respondent Ward. 

I really only raise two points. I say first that Evans was a 
necessary party to be before the Court. The Court does not grant 
leave to disclaim unless every person interested is before it. Where 
there are a number of liabilities they ought to be heard to compete 
as to whom the property should be handed over. If they are not 
there the rights of persons who are not before the Court are inter- 
fered with. 

[The Master op the Rolls : The section says " on hearing 
such persons as it thinks fit " not " on hearing all persons," and 
that would seem to be rather against your contention.] 

At any rate I say that Evans ought to have been there. J. Mor- 
gan can sue Evans on the covenants under the assignment, and the 
right of Morgan is to sue him, Morgan himself having been sued 
by the landlord. Moreover in this case there is no privity between 
Morgan and Ward. 

Yate Lee : in reply. 

As a matter of fact I am informed that Evans is dead and 
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1889. 



In rb 
Morgan, 

£x PARTS 

Morgan. done 



that ho has no executors or administrators. His estate was 
insolvent. I have, however, no proof of these facts. None of the 
persons interested or under liahility could he hurt hy what was 



[The Master of the Rolls : The point taken was that every 
person must be served. But if the registrar thought that Evans 
ought to have been present it seems to me that he was entitled to 
have him there " if he thought fit."] 

The Master of the Roli.s (Lord Esher) : 

Judgment. In this case an application having been made to the registrar 

under section 55, sub-section (6) of the Bankruptcy Act, 1888, 
objection was taken that the first assignee of the lease, viz. Evans, 
was not before the Court, and the registrar upon that has declined 
to make the order. I confess I do not think the point was clearly 
stated to the registrar and I am not at all certain as to what was 
contended before him. If it was contended that it was a condition 
precedent to the registrar's dealing with the application that Evans 
ought to be served that is one thing. If it was suggested that 
Evans was a person who in the discretion of the registrar he ought 
to have before him that is another point. I cannot find out which 
point was put before the registrar. If the suggestion was that it 
was a condition precedent to the registrar's right to enter upon the 
application, it follows that everybody in the same position as Evans 
ought to be served and however many assignees there may be they 
must be served or inability to serve them must be proved. If it 
was suggested that it was advisable that the registrar should have 
Evans before him that is another view of the matter. I do not 
think the first objection is maintainable. It is not a condition 
precedent to the hearing of such an application as this that every 
person should be served. The only condition precedent is that the 
person against whom the application is to be made shall have the 
opportunity of being present. But when the application is made 
I have no doubt that the registrar has a right to insist that as 
many persons as he thinks fit shall be brought before him. If 
that is so the person who makes the application and who only serves 
the person against whom the application is made runs the risk of 



COUET OF APPEAL. 63 

not IiaYing served all the persons whom the registrar may think is89. 
ought to be before him and he is in danger of having to pay costs j^^^ 
in respect of his not having brought them before him. If he was Mokoan, 
in fault for not having served other persons who in the opinion of Mokoan. 
the registrar it is necessary to have before him, I doubt not that 
the registrar can make him pay costs. In this case as I have said 
I do not know what point was taken before the registrar. There- 
fore having stated my view of the meaning of the statute I can 
only deal with this case in a particular way. We are bound to 
consider I think that the registrar did the nearest thing to what 
was right. We ought to think that the registrar considered that 
Evans was a person whom he ought to see. If Evans is alive he 
may be served with notice of the application. If, as is suggested, 
he is dead his executors if he has left any may have notice given 
to them. We have agreed upon an order which we think is most 
likely to save expense and which my brother Bowen will read. 

BowEN, L.J. : 

This case comes out clear in the end I think, and the order we 
have made will do justice and save expense. With regard to the 
section, the law stands thus. Application may be made to vest 
property in some person and this property is a property in which 
other persons may have and must have an interest and there are 
various persons under the Act who may apply as to such vesting. 
Those persons are described : — " On application by any person 
either claiming any interest in the disclaimed property or under 
any liability in respect to it." Now it is obvious that in the case 
of a lease many persons may claim an interest or be under some 
liability, and all those persons can apply for a vesting order. All 
the persons have a right to compete. Primd facia the Court will 
not make an order vesting property in one out of a class of persons 
having a right to it without having the others before it. But it is 
obvious that when we are dealing with a lease, which may perhaps 
be for 99 years, if one insists on the rigid rule of having everybody 
served who may be under any liability or who has any interest 
the expense would be enormous and what was done would be 
barren of fruit. A large number of those persons would not care 
what the Court did on the application. So what does the 
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1889. statute do ? It says that the Conrt may make an order " on 
j^^, hearmg such persons as it thinks fit." If the registrar sees 
MoROAx, that the interest of some person who is not before him might be 
Morgan, affected he may say that he ought to be served. But if the regis- 
trar thinks that such a person may be disregarded he may pass 
over the technical difficulty of the presence of parties and may deal 
broadly with the question. The person applying really leaves 
himself to the discretion of the registrar and if the applicant does 
not serve enough persons he runs the risk of the registrar saying 
that he ought to have served such and such a person. Up to the 
hearmg the applicant is left free to do what he thinks right and to 
exercise his own discretion as to who he shall serve. In this case 
the registrar thought that Evans ought to be there or that some 
account ought to be given of his absence. There is no real proof 
that Evans is dead and the registrar thought that Evans was a 
person who had a right to compete if he liked for this vesting 
order. That seems to have been what took place though I agree 
with the Master of the Rolls that we are left in great doubt. Now 
the case comes before us and I do not think we ought to overrule 
the discretion of the registrar with regard to Evans. So I think 
we ought not to allow this vesting order without giving Evans an 
opportunity to come in. If he is dead he of course cannot do so, 
but there is no proof before us of that. So with regard to the 
lessor. It would be prudent and just that the lessor should 
have an opportunity to come in too especially in view of the ques- 
tion raised and not settled in In re Finley, Ex parte Hanbury (see 
ante, Vol. V., p. 248). I doubt myself whether he will come in 
but an opportunity should be given to him to do so. The order 
we have agreed upon is as follows : — " Order in terms of motion. 
Costs below to be the applicant's costs. No costs here. Order 
not to be drawn up for a month. Notice to be given forthwith by 
the solicitors of the applicant to the lessor and to Evans or his 
personal representatives (if any). An affidavit of service or of 
facts which will excuse such service to be lodged with the registrar 
within a fortnight. Liberty reserved to the lessor and to Evans or 
his personal representatives (if any) to apply to this Court to 
rescind or vary this order. Such application to be made (if at all) 
before this day month." 
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Fry, L.J. : 1889. 

I agree. It is plain from the words of the section that the Court In ri 
is to determine who is to be heard as respondents. That vests a Ex^'parti 
discretion in the Court as to who should be heard. There are two M^*®^- 
classes of persons who may be selected, those claiming an interest 
and those under any liability, any person in each of which classes 
may claim to have the property vested in him, and if one comes 
forward it may be reasonable that some or all the other competitors 
should be before the Court when the vesting order is asked for. 
The Court can only make the vesting order once. How many of 
the persons necessary to be before the Court must be a question of 
discretion in each particular case. The lessor is a person interested 
and he may have a substantial interest in discussing the point re- 
ferred to in the case of In re Finley, Ex parte H anbury (see ante, 
Vol. v., p. 248). In my judgment all we can say is that the 
number of respondents to be heard is in the discretion of the 
Court, and the nature of the jurisdiction shows that they must be 
one of those two classes. Evans was one of those two classes and 
might have been served and so is the lessor. 

The Master of the Bolls: 

It follows from what has been said that until the point raised in 
In re Finley, Ex parte Hanbury (see ante, Vol. V., p. 248) is 
decided it will always be prudent to serve the lessor. 

Order accordingly as above. 

Solicitors : Daniel Jone$ dt Linnett, for the original lessee. 
Pedley dt Bardett, for the mortgagee. 

Cases referred to : — 

In re Cock, Ex parte Shilson, see ante, VoL V., p. 14 ; L. R. 

20 Q. B. D. 848; 57 L. J. Q. B. 169; 68 L. T. 586; 

86 W. R. 187. 
In re Finley, Ex parte Hanbury, see ante, Vol. V., p. 248 ; 

L. R. 21 Q. B. D. 475 ; 57 L. J. Q. B. 626 ; 87 W. R. 6. 
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DIVISIONAL In re HOLLINSHEAD, Ex pabtb HEAPY & SON. 

COURT. 
^"^LoL™" Bankruptcy Act, 1883, section 4, sub-section 1 (a). 

j^j^ Act of Bankruptcy — Deed of Assignment — Undamped and Unregistered — Right 

Cayb, J. to use Deed as Evidence of Act of Bankruptcy — Deeds of ArrangemeTU Act, 

1888. 1887 (50 <b 51 Vict, c, 57), section 5, and section 17. 

^1889 "^ ^^^ ^^ assignment for the benefit of creditors may be given in 

s,^ evidence as proof of an act of bankruptcy although neither stamped nor 

Feb. 2nd. registered in accordance with the provisions of section 5 of the Deeds of 

Arrangement Act, 1887. 



T 



HIS was an appeal from an order of the registrar of the Maccles- 
field County Court by which he dismissed a bankruptcy petition 
presented against the debtor Hollinshead by Messrs. Heapy Jk Son 
on the ground that the act of bankruptcy relied upon had not been 
proved. 

The act of bankruptcy alleged was that specified in section 4, 
sub-section 1 (a) of the Bankruptcy Act, 1888, viz., that the bank- 
rupt had executed a deed of assignment of his property for the 
benefit of his creditors. 

The deed was tendered to the registrar and proved to be neither 
stamped nor registered as required by section 5 of the Deeds of 
Arrangement Act, 1887. 

The registrar thereupon dismissed the petition and from that 
order the petitioning creditor now appealed. 

Kent : for the petitioning creditors. 

Section 5 of the Deeds of Arrangement Act, 1887, provides that 
*^ From and after the commencement of this Act a deed of arrange- 
ment to which this Act applies shall be void unless the same shall 
have been registered under this Act within seven clear days after 
the first execution thereof by the debtor or any creditor, or if it is 
executed in any place out of England or Ireland respectively, then 
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within seven clear days after the time at which it would in the i889. 
ordinary course of post, arrive in England or Ireland respectively, J^^ 
if posted within one week after the execution thereof, and unless Hollinshbad, 
the same shall bear such ordinary and ad valorem stamp as isHEApy&SoN. 
under this Act provided." The registrar said that he could not 
regard this deed as evidence on which he could act because it was 
not stamped or registered. But by section 17 of the Deeds of 
Arrangement Act it is provided that "Nothing contained in this 
Act shall be construed to repeal or shall affect any provision of the 
law for the time being in force in relation to bankruptcy, or shall 
give validity to any deed or instrument which by law is an act of 
bankruptcy, or void or voidable." It is clear also that a deed 
may be given in evidence as an act of bankruptcy though un- 
stamped. In Ponsford v. Walton (L. K. 8 C. P. 167 : 87 L. J. C. P. 
118 : 17 L. T. 511 : 16 W. K. 868) it was held that " A deed of 
assignment under the Bankruptcy Act, 1861, Schedule D, may be 
given in evidence as proof of an act of bankruptcy, though neither 
stamped nor registered ; and notice of the execution of the deed is 
notice of an act of bankruptcy.*' And in Ex parte Squire, In re 
Gotildtvell (L. K. 4 Ch. App. 47 : 88 L. J. Bank. 18 : 19 L. T. 
272 : 17 W. K. 40) it was held that *' An assignment of the whole 
of a debtor's property for the benefit of creditors may be given in 
evidence as an act of bankruptcy, though unstamped and not 
registered under the Bankruptcy Act, 1861." (Counsel also 
referred to Siggera v. Evans, 5 E. & B. 867 : 24 L. J. Q. B. 705 ; 
Gowan v. Wnght, L. R. 18 Q. B. D. 201 : 56 L. J. Q. B. 181: 85 
W. R. 297.) 

The debtor was not represented. 

The case was heard on November 6th last and judgment was 
now given by Mr. Justice Cave. 

February 2nd. 

Cave, J.: 

This is an appeal from an order of the registrar oi the County Judgment. 
Court at Macclesfield dated June 12th, 1888, dismissing a petition 

F 2 
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1889. for adjadication against Hollinshead on the ground that the act of 
^^^ bankruptcy relied on had not been proved. 
^Ex^Teto^* The act of bankruptcy was a deed of assignment of all HoUins- 
HBAPY& Soy. head's property executed by him on April 12th, 1888, in favour of 
one Iberson as a trustee for the benefit of Hollinshead's creditors. 
The deed was not stamped nor was it registered pursuant to sec- 
tion 6 of the Deeds of Arrangement Act, 1887, and on these 
grounds the registrar held that the deed was void and dismissed 
the petition. 

Section 5 of the Deeds of Arrangement Act provides that from 
and after the commencement of the Act (January 1st, 1888) a deed 
of arrangement to which the Act applies (which includes a deed of 
assignment, made by a debtor for the benefit of his creditors) 
shall be void unless the same shall have been registered under the 
Act within seven clear days after the first execution thereof and 
unless the same shall bear such ordinary and ad valorem stamp as 
is under the Act provided. 

The deed in question was neither registered nor stamped. The 
registrar held that the deed was void under this section and con- 
sequently that the debtor had not made an assignment of his 
property to a trustee for the benefit of his creditors within the 
meaning of section 4, sub-section 1 (a) of the Bankruptcy Act, 
1883. 

It is unnecessary for us to consider what the eflfect of section 5 
of the Deeds of Arrangement Act, 1887, would have been if it had 
stood alone, for by section 17 of the same Act (which does not 
appear to have been brought to the notice of the registrar) it is 
enacted, that nothing contained in that Act shall be construed to 
repeal or shall aflFect any provision of the law for the time being in 
force in relation to bankruptcy. Now it is clear that but for 
section 5 of the Act of 1887 this deed would be an act of bank- 
ruptcy within section 4 of the Bankruptcy Act of 1883, and as by 
section 17 of the Act of 1887 nothing contained in that Act is to 
affect any provision of the law in force in relation to bankruptcy, 
it follows that the deed is an act of bankruptcy, and that the order 
dismissing the petition was wrong. The order of June 12th, 1888, 
must be set aside and a receiving order made, and the appellant 
must have his costs of the proceedings before the registrar out of 
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the estate. There will be no costs of the appeal, as it would appear i889. 
that section 17 of the Act was not brought to the attention of the {^^ 
registrar. Hollinshbad, 

° Ex PAKTE 

Heapt & Son. 
Appeal allowed. 

Solicitor : John Hands, agent for P. S. Levy, Liverpool, for the 
petitioning creditors. 
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Before In re TILLETT, Ex PARTE KINGSCOTE. 

Mr. JusncB 

^ggg" Bankruptcy Act, 1883, sections 44 and 49. 

7 "ToJh A ^^ ^^ Disposition — Book Debts — Appointment of Receiver — Notice of 

■j4^ Assignment, 

Februaryllth. ^^ ^ ^^^^ ^^^ ^^^ ^^^^^ ^^^^ ^^ ^^^^^ ^^ plaintiff obtained final 

judgment in an action, a receiver was appointed to carry on tbe business of 
the defendant, and to collect and get in outstanding debts. 

By a further order dated December 20th, 1887, the order of May 14th, 1887, 
was rescinded except as regarded the book debts mentioned in the four parts 
of the first schedule as to which the receiver was to continue to act for the 
plaintiff with power to issue to any of such book debtors a circular in pre- 
scribed form ; and it was further ordered that the whole of the book debts 
mentioned in the four parts of the first schedule should be allocated to and 
accepted by the plaintiff in satisfaction of his judgment debt interest and 
costs : and after giving the defendant power to redeem any of the book debts 
in the schedule by payment thereof, it was further ordered that in case any 
of the book debts mentioned in the first part of the first schedule should not 
have been paid by the respective debtors or redeemed by the defendant on 
or before March 31st, 1888, the plaintiff should be at liberty to give notice 
of the order of May 14th, 1887, and of that order in the form prescribed 
in the second schedule, to each of the debtors meutioned in the said first 
part and to collect and recover such debts in his own name. 

On February 13th, 1888, the receiver sent to the debtors mentioned in 
the first schedule of the order of December 20th, 1887, a notice requiring pay- 
ment and stating that the defendant's firm were "closing up accounts with a 
former member," and that it was "necessary to collect all outstanding debts.*' 

On February 23rd, 1888, the defendant in the action committed an act 
of bankruptcy upon which a petition was presented against him. 

On April 4th, 1888, the plaintiff without knowledge of the act of bank- 
ruptcy or of the petition, sent to the debtors whose names were mentioned 
in the first part of the first schedule, a notice as prescribed of the appoint- 
ment of the receiver and the assignment. 

In May, 1888, the debtor was adjudicated bankrupt and the trustee 
claimed the scheduled debts. 

Held : That the order appointing the receiver did not constitute the 
plaintiff a secured creditor : that the order of December 20th, 1887, trans- 
ferred the book debts to the plaintiff but left them in the order and dispo- 
sition of the bankrupt without notice : and that although the debts in the 
first part of the schedule were taken out of the order and disposition clause 
by the notice of April 4th, 1888, those contained in the other three parts 
of the schedule were in the order and disposition of the bankrupt at the 
time of the bankruptcy, the notice sent out by the receiver on 
February 13th, 1888, being insufiicient 



T 



HIS was an application on behalf of one Kingscote for an order 
declaring that he was entitled as against Mr. Harper, the tmstee 
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in the bankruptcy of TiUett, to certain book debts specified in the i889. 
schedule to an order of the High Court dated December 20th, j^p^* 

1887. TlLLETT, 

Ex PARTB 

The applicant Kingscote formerly carried on business as a wine Kixqscote. 
merchant in St. James's Street and other places in London under 
the style of Bartpn & Co. ; and in October, 1885, an agreement 
was entered into by him with Tillett, that Tillett should purchase 
this business, certain arrangements being then made between them 
under which Kingscote was to receive by instalments the amount 
of the capital which had been inyested by him or his friends in the 
business. 

These instalments were not duly paid and in April, 1887, an 
action was brought by Kingscote against Tillett and an order for 
final judgment obtained for 14,5662. lis. lid. and costs. 

By the same order which was dated May 14th, 1887, the plaintiff 
Kingscote was restrained from issuing execution without the leave of 
the Court and one Kemp was appointed receiver of the business, to 
manage carry on and work the business in conjunction with the 
defendant TiUett and to collect and to get in the outstanding debts 
belonging to the business. It was further ordered that the 
defendant TiUett should deliver up possession of the business to 
Kemp. 

On September 15th, 1887, disputes having arisen between 
Tillett and Kev^p an order was made discharging TiUett from the 
joint management of the business and appointing Kemp sole 
manager thereof in his place and restraining TiUett from in any 
way interfering with him in the carrying out of his duties as 
receiver and manager. 

'■ On September 27th, 1887, it was ordered that no circular should 
be issued to the customers of the business by the receiver unless 
first approved of by TiUett, and that in case the terms of the 
circular could not be agreed on the same should be settled by the 
judge. 

On October 4th, 1887, it was ordered that the receiver should be 
at liberty to issue to all the customers whose accounts ought to 
have been rendered in June previous a circular in the following 
terms:— 
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1889 Dear Sir, 

^— ,— ' We shall be much obliged if you will forward us a cheque for the amount 

In rb ^i^Q from you on or before the day of October next, as we are closing up 

Ex^pAETB accounts with a former member of this finn, and it is necessary to collect 
EiMQscoTi. all outstanding debts. 

YouTB faithfully, 
Barton & Co. 

On October 18th, 1887, an application by Mr. Kingscote for 
leave to give notice to the book debtors of the appointment of the 
receiver was refused. But on December 20th, 1887, an order of 
the Court was made by which it was ordered that the order of 
May 14th, 1887, should be rescinded except as regarded the book 
debts mentioned in the four parts of the First Schedule, as to 
which the order was to stand and as to which Mr. Kewp was to 
continue receiver for the plaintiff under that order with power if 
and when he should consider necessary to issue to all or any of 
such book debtors at or after the time when their accounts respec- 
tively became due to Barton & Co. a circular in the form mentioned 
in the order of October 4th, 1887. And it was further ordered 
that the whole of the book debts mentioned in the four parts of 
the First Schedule should be allocated to and accepted by the 
plaintiff Kingscote in satisfaction of his judgment debt, interest 
and costs. And it was further ordered that if any of such book 
debts were at any time paid to the defendant TiUett, the defendant 
should immediately pay over the said sums to the receiver who 
should pay them over to Kingscote within seven days, and farther 
should pay to the defendant if and when received by the receiver 
any sum or sums in excess of the respective amounts mentioned 
in the four parts of the Schedule. And after giving the defendant 
power to redeem any of the book debts in the Schedule by payment 
to the plaintiff of the amount thereof, it was further ordered that 
in case any of the book debts mentioned in the First Part of the 
First Schedule should not have been paid by the respective debtors 
or redeemed by the defendant on or before March 81st, 1888, the 
plaintiff at the expiration of such period should be at liberty to 
give notice of the said order of May 14th, 1887, and of that order 
in the form mentioned in the Second Schedule, to each of the said 
debtors mentioned in the said First Part whose schedule debts had 
not on or before that time been paid by the debtor or redeemed by 



HIGH OOUET OF JUSTICE. 73 

the defendant and to collect, get in and sue for in the plaintiff's iggg. 
name and recover the respective amounts of such debts and to give i^Tkb 
such debtors a valid discharge for the same. Tillett, 

Ex PAKTB 

The Second Schedule was as follows : — Kinoscotb. 

1887, K. No. 347. 
In the High Court of Juatice, 
Qaeen's Bench Division, 

Between Thomas Fitzhaidinge Kingscote — PlaintiiF, 
and 
Francis Tillett— Defendant 

Take notice that by orders of Divisional courts of the Queen's Bench Division 
of the High Court of Justice, made in this action on the 14th May, 1887, and 
the 20th December, 1887, Charles Fitch Kemp, of 8, Walbrook, in the City of 
London, was appointed Beceiver to collect and get in certain of the book debts 
scheduled to the last mentioned order belonging to the business of a wine 
merchant carried on by the defendant at 59, St. James's Street, Piccadilly, in the 
County of Middlesex, and at 17, Gracechurch Street, and at St. Mildred's Court 
both in the City of London under the style of Barton & Co., and that such 
scheduled book debts included your debt of £ : and it was further ordered 
that the plaintiff be at liberty at the expiration of certain periods in the said 
order mentioned (which as to your debt has now expired) to give this notice to 
each of the said debtors, and to collect get in and sue for in his own name and 
recover the respective amounts of such scheduled debts, and to give valid dis- 
chaiges for the same : and further take notice that unless the said sum of £ , 
the amount of your said debt is paid to us on or before next the day 
of- 18 , we shall take proceedings to recover the same. 

Yours, &c., 
Stevens, Bawtbsb & Stevens, ' 
Plaintiff's Solicitors. 



On February 13th, 1888, Mr. Kem'p the receiver sent to the 
debtors mentioned in the First Schedule of the order of December 
20th, 1887, a notice in the form authorised by that order and the 
order of October 4th, 1887. 

On April 4th, 1888, Messrs. Stevens, Bawtree dt Stevens, the 
solicitors to Mr. Kingscote sent to the debtors whose names were 
mentioned in the First Part of the First Schedule a notice in 
accordance with the form contained in the Second Schedule to the 
order of December 20th, 1887. 

In the meantime, however, viz., on February 28rd, 1888, TiUett 
committed an act of bankruptcy, upon which a petition was pre- 
sented against him and a receiving order made on May 5th, 1888. 
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1889. The trustee in the bankruptcy refused to acknowledge the claim 

IiTre ^^ ^^' K'^^^^^^ to ^^^ scheduled debts, on the ground that they 
TiLLBTT, belonged to the bankrupt at the time of his bankruptcy, or that if 
KiwoscoTB. they then belonged to Kingscote they were in the order and dis- 
position of the bankrupt with the consent of Kingscote as the true 
owner. 

Mr. Kingscote now applied to the Court for a declaration in his 
favour. 

Crump, Q.C. {Herbert Reed and Banks with him) : for Mr. 
Kingscote. 

The debts which were allocated to the applicant by the order of 
December 20th, 1887, amounted to something like 14,0001. which 
was the balance of the purchase-money then due to him. These 
debts did not belong to the bankrupt at the time of his bankruptcy. 
The effect of the order was to vest the debts in Kingscote. They 
were in the order and disposition of the bankrupt but that was not 
with the consent of Mr. Kingscote, Further they were taken out 
of the bankrupt's order and disposition by the notices which were 
given to the debtors. One notice was given on February 13th, 
1888, by the Eeceiver to the debtors mentioned in the first sche- 
dule. Another notice was given on April 4th, 1888, by Mr. Kings- 
cote to the debtors whose names appeared in the first part of the 
first schedule. That was after the committing of the act of bank- 
ruptcy but before the making of the receiving order, and Mr. 
Kingscote had no knowledge whatever of any act of bankruptcy. 
Moreover the debts in the second, third and fourth parts of the 
schedule were not in the order and disposition of the bankrupt 
with the consent of the true owner, because Mr. Kingscote was 
prevented by the Court from giving notice to the debtors of the 
assignment of December 20th. (Counsel referred to In re Dicken- 
son, Ex parte Charrington d Co,, see ant^, p. 1 ; Whinney v. 
Colonial Bank, L. K. 11 App. Cas. 426 : 66 L. J. Ch. 43 : 65 
L. T. 862 : 84 W. R. 705 ; Reynolds v. Bowleg, L. R. 2 Q. B. 
474 ; Ex parte Brett, In re Irving, L. R. 7 Ch. Div. 419 : 47 
L. J. Bank. 89 : 87 L. T. 507 : 26 W. R. 876 ; Ex parte Arnold, 
In re Wright, L. R. 8 Ch. Div. 70 : 45 L. J. Bank. 180 : 24 
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W. E. 977 ; Kerr on Eeceivers, p. 118 ; Fisher on Mortgages, 8rd i889. 
ed. p. 415.) I^ 

TiLLBTT, 

Muir Mackenzie (R. T, Reid, Q.C. and Sidney Woolf with j^^o^s^ra. 
him) : for the trustee in hankruptcy. 

This is really an attempt to do that which the case of In re Dicken- 
son, Ex parte Ckarrington dt Co, (see ante, p. 1) says ehall not be 
done, viz. — to try to take advantage of an imperfect execution. 
The case of Manchester and Liverpool District Banking Company 
V. Parkinson (37 W. E. 264) shows that the principle laid down 
in In re Dickenson, Ex parte Ckarrington & Co. (see ante, p. 1) 
applies not only to chattels but also to book debts. The appoint- 
ment of a receiver was obtained for the purpose of getting the 
benefit of an execution which could not be obtained in the ordinary 
way. But assume that the order of December 20th was an assign- 
ment the notice of February 18th did not take the debts out of the 
reputed ownership of the debtor but actually kept them in. If 
there was an assignment it was altogether misleading to give 
notice to pay to the assignor. What I contend is that the order of 
December 20th was not an assignment but merely an attempt to 
get the benefit of an execution without its perils. But if there 
was an assignment the want of notice renders it inoperative as to 
the second, third and fourth parts of the schedule. And as to the 
first part of the schedule I say that the notice of April 4th was not 
sufiScient. It was after the act of bankruptcy. (Counsel also 
referred to Ryall v. Bowles, 1 Ves. 8481 : 1 Wh. & Tud. Lead. 
Cas. 6th ed. at pp. 857, 861 ; Jones v. Gibbons, 9 Ves. 407 ; In 
re Styan, Ex parte Smith, 2 M. D. & De G. 218, 219.) 

February 11th. 

Cave, J. : 

This is an application by Mr. Kingscote for an order declaring judgment, 
that he is as against the trustee of the bankrupt entitled to the 
book debts specified in the schedule to an order of the High Court 
of December 20th, 1887 ; also to four other book debts amounting 
to the sum of 2719Z. I85. Bd. In the course of the argument it 
was admitted by Mr. Kingscote's counsel that he could not sustain 
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gg his claim to these last-mentioned debts. The trustee resists the 

*-r— claim to the scheduled debts on the ground that they belonged to 

TiLLBTT, the bankrupt at the time of his bankruptcy ; or that if they then 

^oscoTB. belonged to the appHcant they were in the order and disposition of 

the bankrupt with the consent of the applicant as the true owner 

thereof. The applicant denies that these debts belonged to the 

bankrupt at the time of his bankruptcy. He admits that they 

were in the order and disposition of the bankrupt at the time of 

his bankruptcy but contends that this was not with his consent, 

and also alleges that after the committing of the act of bankruptcy, 

but without notice thereof, and before the making of the Receiving 

Order they were taken out of the bankrupt's order and disposition 

by two notices, one of which was given to the debtors on or about 

February 13th, 1888, and the other on April 4th, 1888. 

Prior to the month of October, 1885, Mr. Kingscote carried on 
the business of a wine merchant at 59, St. James's St., and at 
other places in London under the style of Barton & Co. and in 
that month it was agreed between Mr. Kingscote and Tillett who 
had up to that time been in Kingscote*s employ as a book-keeper 
that Tillett should purchase the business, and certain arrangements 
were entered into between them under which Kingscote was to 
receive by instalments the amount of the capital which had been 
invested by him or his friends in the business. Tillett had been 
able to bring little or no capital into the business and it is very 
doubtful whether it was not insolvent at the time when he pur- 
chased it. Under these circumstances the instalments were not 
duly paid and in April, 1887, Kingscote brought an action against 
Tillett and on May 14th following obtained an order for final judg- 
ment for 14,566{. lis. lid. and costs. By the same order the 
plaintiff was restrained from issuing execution without the leave of 
the Court and one Kemp was appointed receiver of the business to 
manage, carry on and work the business in conjunction with the 
defendant Tillett, and to collect and to get in the outstanding debts 
belonging to the business. It was further ordered that the defen- 
dant Tillett should deUver up possession of the business to Kemp. 
This order does not purport to have been made by consent but I 
am satisfied that it was the result of a compromise, and that the 
object of appointing a receiver was to obtain security on the busi- 
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ness and especially on the book debts for the amount of the judg- 1889. 
ment in the not improbable event of the defendant subsequently i^^ 
becoming a bankrupt. No notice of this order was given by Kings- g^^^^ 
cote to the debtors of defendant. On September 15th, 1887, dis- Kinoscote. 
putes having arisen between Tillett and Kemp an order was made 
discharging Tillett from the joint management of the business and 
appointing Kemp sole manager thereof in his place, and restraining 
Tillett from in any way interfering with Kemp in the carrying out 
of his duties as receiver and manager. On September 27th, 1887, 
it was ordered that no circular should be issued to the customers 
of the business by the receiver unless first approved of by Tillett, 
and that in case the terms of the circular could not be agreed on 
the same should be settled by the Judge. 

On October 4th, 1887, it was ordered that the receiver should be 
at liberty to issue to all the customers whose accounts ought to 
have been rendered in June previous a circular in the following 
terms : " Dear Sir, — ^We shall be much obliged if you will forward 
us a cheque for the amount due from you on or before the day 

of October next as we are closing up accounts with a former 
member of this firm and it is necessary to collect all outstanding 
debts. Yours faithfully. Barton & Co." Shortly after this in 
consequence of threats made on behalf of one of the creditors of 
the firm, a summons was issued by Kingscote for leave to give 
notice to the book debtors of the appointment of the receiver but 
the application was refused on October 13th, 1887. 

On December 20th, 1887, an order of the Court was made by 
which it was ordered that the order of May 14th, 1887, should be 
rescinded except as regarded the book debts mentioned in the four 
parts of the first schedule as to which the order was to stand, and 
as to which Kemp was to continue receiver for the plaintiff under 
that order with power if and when he should consider necessary to 
issue to all or any of such book debtors at or after the time when 
their accounts respectively became due to Barton & Co. a circular 
or circulars in the form mentioned in the order of October 4th, 
1887. And it was further ordered that the whole of the book 
debts mentioned in the four parts of the first schedule should be 
allocated to and accepted by the plaintiff in satisfaction of his 
judgment debt, interest and costs ; and it was further ordered that 
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1889. if any of such book debts or any part or parts thereof were at any 

Inub ^^^^ ^^ times paid by or on behalf of the debtors to the defendant 

TiLLETT, by cheque or otherwise the defendant should within twenty-four 

Ex PARTE - , , , 

KiNoscoTB. hours of such payment pay over such cheques or other payment to 
Kemp the receiver, and that Kemp should pay over to the plaintiff 
each and every of the said book debts or any portion of such book 
debts within seven days of the date of payment thereof respectively 
and further should pay to the defendant if and when received by 
the receiver any sum or sums in excess of the respective amounts 
mentioned in the four parts of the schedule ; and after giving the 
defendant power to redeem any of the book debts in the schedule 
by payment to the plaintiff of the amount thereof, it was further 
ordered that in case any of the book debts mentioned in the first 
part of the first schedule should not have been paid by the respec- 
tive debtors or redeemed by the defendant on or before March 31st, 
1888, the plaintiff at the expiration of such period should be at 
liberty to give notice of the said order of May 14th, 1887, and of 
that order in the form mentioned in the second schedule, to each of 
the said debtors mentioned in the said first part whose schedule 
debts had not on or before that time been paid by the debtor or 
redeemed by the defendant and to collect, get in, and sue for in 
the plaintiff's name and recover the respective amounts of such 
debts and to give such debtors a valid discharge for the same. 

The second schedule was as follows. [His Lordship read the 
schedule, see ante, p. 78.] 

Although not so expressed this order was in fact made by the 
consent of the parties. 

On or about February 13th, 1888, the receiver sent to the debtors 
mentioned in the first schedule of the order of December 20th, 
1887, a notice substantially in the form authorized by that order 
and the order of October 4th, 1887, and on April 4th, 1888, Kings- 
cote's solicitors sent to the debtors whose names were mentioned in 
the first part of the first schedule a notice in accordance with the 
form contained in the second schedule to the order of December 20th. 

In the meantime on February 23rd, 1888, Tillett had committed 
an act of bankruptcy upon which a petition was presented against 
him on February 27th, and after several adjournments a Receiving 
Order was made on May 5th, 1888. 
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Mr. Kingscote and his solicitors have sworn that they had not i889. 
on April 4th any notice of the act of bankruptcy or of the petition, i^^ 
and although the fact is somewhat extraordinary no evidence has Tillett, 

Ex PARTE 

been laid before me which would justify me in disbelieving them Einoscotb. 
and I accordingly accept their statement on the subject. 

These being the facts it is now necessary to apply the law to 
them. I have no doubt that Mr. Kingscote's advisers desired to 
obtain for him and thought they had obtained a security available 
in case of Tillett's bankruptcy by the order for a receiver of May 
14th, 1887, but after the recent decision of the Court of Appeal 
in hi re Dickenson, Ex parte Charrington d- Co. (see ante, p. 1) 
it is clear that that order gave Mr. Kingscote no such security 
and that down to December 20th, 1887, the scheduled debts were 
the property of the bankrupt. The order of that date which as I 
have said was a consent order did I think transfer these book debts 
to Mr. Kingscote, but left them in the order and disposition of the 
bankrupt until notice of the assignment was given to the debtors. 
The notice of February 18th sent out by the Receiver is not to 
my mind notice of the assignment effected on December 20th. 
It is substantially in the form prescribed by the order of October 
4th, 1887> which was made before these book debts had been 
agreed to be assigned to Kingscote and amounts to nothing more 
than a statement that some former partner in the firm had an 
interest in the proceeds of those debts which is quite consistent 
with the legal right to receive and deal with them remaining in the 
bankrupt. It is however otherwise with the notice of April 4th. 
That was framed for the express purpose of conveying to the 
debtors notice that the debts had been assigned to Kingscote, and 
although not given until after the act of bankruptcy had been com- 
mitted yet as it was given without notice of that act I must hold 
in accordance with the chain of authorities cited by Mr. Reed that 
it was a protected transaction within the meaning of section 49 
and operated to take the debts in the first part of the schedule out 
of the order and disposition of the bankrupt. 

It was urged by Mr. Reed that the debts in the other three 
parts were not in the order and disposition of the bankrupt with 
the consent of the true owner Mr. Kingscote, because he was pre- 
vented by the Court from giving notice to the debtors of the 
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1889. assignment of December 20th, 1887. But Kingscote was only 

liTaB prevented from giving this notice by his own consent to that order, 

TiLLBTT, and it was only on the strength of his own consent to the terms of 

Ex PARTE 

KiNoscoTE. the order that these debts were assigned to him at all. 

I must therefore declare that the debts in the first part of the 
schedule were not, but that those in the second, third, and fourth 
parts were at the time of the bankruptcy in the order and dispo- 
sition of the bankrupt with the consent of the true owner. 

A small subsidiary point was raised by the aflSdavit of Mr. 
Kingscote's solicitors filed on January 11th. It is stated that 
some of the debts scheduled were originally the property of Mr. 
Kingscote and had never ceased to be in his order and disposition. 
This point is of course immaterial so far as the debts in the first 
part are concerned, but if there are any such debts in the other 
parts and the parties cannot agree which they are I must direct an 
inquiry as to that point and in that case the costs of the inquiry 
will be reserved with liberty to apply. 

As each party has succeeded to a substantial extent I do not 
think it right to make any order as to the costs of this motion 
except that the trustee may take his out of the estate. 

Order accordingly. 

Solicitors : Stevens, Bawtree d Stevens, for Mr. Kingscote. 
Irvine d Hodges, for the trustee in bankruptcy. 
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In be brown, Ex paste PLITT. ul'IZ^o, 

Cayb. 
Banhruptcy Ad, 1883, section 44 l^' 

Banker and Cwtomer— Moneys entrusted ''for eoUection ''—Banhruptey'-Bightto ^«^»^ryl3/A. 
Payment out of Estate, 

Although the ordinary relation between a banker and his customer is 
merely that of debtor and creditor, and not of trustee and cestui que trust ; 
where moneys are entnisted to a banker to collect and remit a trust is 
created, and in the event of the bankruptcy of the banker before the 
moneys are remitted payment may be demanded out of the estate. 



T, 



. HIS was an application on behalf of J. Plitt for an order that 
the sum of 129J. 10«. being moneys received or collected by the 
bankrupt for the applicant might be paid to him out of the bank- 
rupt's estate with costs. 

The bankrupt A. Brown was a banker and money changer in 
Lombard Street, to whom the applicant Plitt had for some time 
been in the habit of going to obtain change for foreign moneys and 
to ask him to collect cheques on his account which he had received 
in his capacity of agent for persons abroad. 

On April 8rd, 1888, Plitt received on behalf of his principals a 
cheque on the London Joint Stock Bank for the sum of 154Z. 8^. 8^., 
and on the same day he handed it to the bankrupt so that he 
might collect the same for him and hold it on his account, taking 
a receipt in which the cheque was stated to be " for collection." 

The bankrupt paid this cheque into his account at Barclay's 
Bank and received the amount, and on April 5 th, 1888, he handed 
over to the applicant the sum of 4Z. 18^. 6d., and on April 18th, 
1888, the sum of 192. 5^. 2d., leaving 1292. 10^. in the hands of 
the bankrupt at the date of the presentation of the petition against 
him on April 19th, 1888. 

This sum was now claimed by the applicant out of the estate on 
the ground that the bankrupt had no property in the said money 
and that it was held by him only for safe custody as a trustee on 
his behalf. 

M.B. — VOL. TI. G 
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1889. Sidney Woolf: for Mr. Plitt. 

In KB The short question is that this is not a case of banker and cus- 

Ex^PAKTE ^°i6r at all. This was a sum of money received by the bankrupt 

I*LiTT. fQj. \^Q purpose of collection. The money always remained Plitfs 
money. It is true that in the case of In re West of England and 
South Wales District Bank, Ex parte Dale dc Co. (L. R. 11 Ch. 
Div. 772 ; 48 L. J. Ch. 600 ; 40 L. T. 712 ; 27 W. R. 815), " A 
banking company were employed as agents to collect money and to 
remit it to their employers. The bank received the money in cash, 
placed it with the other cash of the bank, and informed their 
employers that the money had been remitted ; but before the 
money was actually remitted the bank went into liquidation : — And 
it was held that the money was part of the general assets of the 
bank, and that the employers of the bank were n,ot entitled to be 
paid in priority to the other creditors." But in the case of In re 
HaUefs Estate, Knatchbull v. Ilallett (L. R. 13 Ch. Div. 696 ; 49 
L. J. Ch. 415 ; 42 L. T. 421) it was held that " If money held by 
a person in a fiduciary character, though not as trustee has been 
paid by him to his account at his bankers, the person for whom 
he held the money can follow it, and has a charge on the balance 
in the banker's hands.'' And the late Master of the Rolls (Sir 
George Jessel), and Lord Justice Baggallay in that case con- 
sidered the case of Ex parte Dale d Co. (L. R. 11 Ch. Div. 772) 
and dissented from it. Where a customer entrusts money to a 
banker simply for collection he is entitled on the bankruptcy of the 
banker to be paid. 

[Cave, J. : The law is pretty well settled now I think. Where 
the debtor is to collect and remit there is confidence and trust. 
Where the debtor is to use and repay on demand then there is no 
trust. Here part of this money appears to have been repaid in two 
sums on different dates. Prima facie that is inconsistent with 
a direction to collect and remit.] 

Those sums were paid on account. The mere fact of drawing 
on account does not prevent the trust from taking place (Counsel 
also referred to Ex parte Edwards, 2 M. D. & De G. 625). 
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[The applicant «7. Plitt was called as a witness and said : — *' The 1839. 
whole sum was not repaid because I did not then want the money. j^^m 
i asked the bankrupt to keep it for me in trust so that I need not Bbo^-n, 
take the money to my hotel. He paid me the first sum of Plitt. 
4tL 18«. 6d. because I wanted it for current expenses. I got the 
other sum of 192. 5^. 2d. about eight days later to send off to 
Germany."] 

Abrahams : for the trustee in the bankruptcy. 

The real question seems to be what view the Court will take of 
the facts of the case. Was there a relation of trustee and cestui 
que trust at the date of the receiving order or was there a relation 
of debtor and creditor. The case of In re Agra d- Masterman's 
Bank, Ex parte Waring (36 L. J. Ch. 151) shows that '* The 
ordinary relation between a banker and his customer is merely 
that of debtor and creditor, and not of trustee and cestui que trust." 
This cheque was given for collection but after collection the moneys 
were left at the bank and the money was only held in trust on 
deposit just the same as a banker does for his customer. Plitt 
received two sums on account and it was an ordinary banking trans- 
action. (Counsel also referred to Ex parte Pease, 1 Rose, 232.) 



Cave, J. : 

I am of opinion here that the relation between the parties was Judgment, 
not the ordinary relation of banker and customer. Where that 
relation exists it follows that the banker can use the money of the 
customer and nothing is created but a debt from the banker to the 
customer. Here the case is a different one. The applicant Plitt 
says that he handed the cheque to Brown for Brown to receive and 
hold it for him. If so it is not the ordinary case of banker and 
customer. It is not necessary to consider whether Brown was 
justified in mixing it with his own money as he never allowed his 
account to run so low as to touch that. But if I take a five pound 
note to a man and ask him to take care of it for me, it does not 
justify him to employ that money and become my debtor. The case 
of a bank is otherwise where the bank uses the customer's money. 

G 2 
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1889. Therefore I hava come to the conclusion that the applicant is en- 
^^^ titled to the money and I declare to that effect with costs. 

£x PAHTB 

Putt. Application allowed. 

Solicitors : J. A. Bartrunif for the applicant. 

M. Abrahams, Son d Co., for the trnstee in the 
bankruptcy. 



March \st. 
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PRACTICE. 

In re HESTEB, Ex parte HESTEE. 

COURT OF 
Bankruptcy Act, 1883, section 18 and tectum 35. APPEAL, 

Application to Rescind Receiving Order — A ssent of Orediiors— Proposal of Debtor — M astek op 
Scheme of Arrangement — Discretion and Duty of Court, the Rolls, 

Where a receiving order baa been made against a debtor and where there Fkt, L. J. ' 
has not been payment of the debts in full and no suggestion is raised that 1889. 
such receiving order has been wrongly made, it is not sufficient in order to 
obtain a rescission of the receiving order for the debtor to collect the assents 
of his creditors to such rescission. 

In order to move the Court to interfere in the matter the debtor ought 
to bring before it some clear ground for thinking that what is put forward 
other than a payment of the debts in full is a bond fide proposal which it 
will be in the interests of the creditors to uphold, and also one which is 
not detrimental to the public at large. 

Such proposal must take the form of some scheme of arrangement, and» 
if that arrangement is not in substance the same as an arrangement which 
would satisfy the requirements of section 18 of the Bankruptcy Act 1883, 
the fact of the debtor not proceeding under that section must be carefully 
considered by the Court before it allows a receiving order to be annulled ; 
although an absolute rule has not been laid down that where the scheme 
of arrangement which is proposed is equivalent to a scheme under 
section 18, and can be accepted with perfect safety, the Court is bound at 
once to reject the proposal because all the formdities of section 18 have 
not been fulfilled 

The question whether a receiving order ought to be set aside or not 
is a matter of discretion in each particular case, and the Court of Appeal 
will not interfere in such a matter unless it is clearly of opinion on all the 
facts that the discretion as exercised was wrong. 

The case of In re Dixon db Cardus, Ex parte Dixon <k Cardus, (see ante, 
VoL v., p. 291), followed. 

The case of Ex parte Ca/rr, In re Carr (35 W. R. 150), explained. 



T, 



. HIS was an appeal on behalf of the debtor F. Hester from a 
decision of the Divisional Court in Bankruptcy refusing to direct that 
a receiving order which had heen made against the said debtor in 
the County Court at St. Albans should be rescinded. 

The debtor Hester carried on business as a builder, in the course 
^of which he had dealings with one Lavers a timber merchant, who 
took from the debtor a bill of exchange for the sum of 142Z. in 
respect of goods supplied by him. 
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1889. This bill was indorsed by Latere to a person named Dyer in con- 

JjJ^j sideration, as it was alleged, of 511. paid by Dyer to Lavers for the 
Hbjtkb, bill J and on October 4th, 1888, judgment was obtained by Dyer 
Hestek. against Hester for the 1422. and costs. 

On October 19th, 1888, a bankruptcy petition was issued by Dyer 
against Hester in the St. Albans County Court upon which a 
receiving order was made on November 6th, 1888. 

During this time negociations were taking place between the 
petitioning creditor and the debtor in respect of the judgment and the 
receiving order was in consequence not drawn up, but on November 
20th, 1888, the county court registrar gave notice to the parties 
that unless such order was drawn up forthwith, he himself would 
draw it up which he accordingly did. 

On November 29th, 1888, arrangements were made for the ' 
Eettlement of all disputes between Dyer and Hester, the creditor 
taking two acceptances for 262. and 252. respectively, together with 
80Z. in cash towards the costs of the bankruptcy proceedings, and 
on November 30th, satisfaction for the judgment was entered. 

On December 8rd, 1888, application was made by Hester to the 
registrar with the consent of Dyer to rescind the receiving order, 
but the application was opposed by the official receiver and was 
refused. 

Application was thereupon made to the registrar to restrain the 
advertisement in order that evidence of the consent of the creditors 
to the receiving order being rescinded might be obtained, arrange- 
ments having been already made with some of them. 

This application was also refused by the registrar, but on 
December 13th, 1888, an order was obtained ex parte from Mr. 
Justice Denman, sitting as the Bankruptcy Judge during the 
absence of Mr. Justice Cave on circuit, staying all proceedings 
until after the appeal against the receiving order had been dis- 
posed of. 

On February 1st, 1889, the appeal from the refusal of the regis- 
trar to rescind the receiving order came before Mr. Justice Cave 
and Mr. Justice Charles sitting as the Divisional Court in Bank- 
ruptcy when the consent of all the creditors was produced except of 
two who were alleged to be secured and of three creditors for a 
small amount whose address could not be found. 
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The Divisional Court dismissed the appeal and from that order i889. 
the dehtor now appealed to the Court of Appeal, leave having heen -j^^ 

given in consequence of certain expressions in the case of Ex parte Hester, 

Carr, In re Carr (35 W. R. 150). Hbste" 



Winslow, Q.C. {F. C. Willis with him) : for the debtor. 

It was very doubtful whether Dyer was the real owner of the 
original bill. He accepted 51Z. in full discharge of the judgment. 
When the case came before the Divisional Court the consents of the 
whole of the creditors to the receiving order being rescinded were 
produced except those of the London and County Bank and a Mr. 
Stubbing who were alleged to be secured, and of three small creditors 
for 81. and 5f. whose address could not be found and against whom 
there was a set-oflF. There was power to rescind the receiving 
order and it ought to be rescinded. In Ex parte Carr, In re Carr 
(35 W. R 150), it was held that " The registrar before rescinding 
the appointment of a receiver, or granting a stay of proceedings, is 
not bound to be satisfied that the consent of all the creditors has 
been obtained ; but he must exercise his discretion as to the suffi- 
ciency of the consent obtained in each case. Pending such 
rescission or stay of proceedings the debtor should not, even with 
the consent of the petitioning creditors, be left in unfettered control 
of the estate ; but a stay of the advertisement by the receiver may 
properly be granted." And the judgments in that case go far to 
show that where the consent of the creditors is obtained the 
receiving order ought to be rescinded. That case puts away all 
necessity for a scheme to be proposed. You cannot have a scheme 
of arrangement so long as the advertisement is stayed. There 
cannot be a meeting of creditors and without a meeting of creditors 
there cannot be a scheme of arrangement. 

[BowEN, L.J. : Must you not satisfy the Court that the proposal 
made is one which will be to the interest of the creditors generally 
and will not result in a hopeless insolvency ?] 

The debtor need not go round to the creditors with a particular 
scheme, but he may get the assents of the creditors separately. 
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1889. [BowEN^ L.J. : Is there not a recent decision which practically 

IiTee coTcrs the present case ?] 
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Hester. Your lordship is referring to In re Dixon d Cardus^ Ex parte 
Dixon dk Cardiis, (see ante. Vol. V., p. 291). There it was held that 
" Section 18 of the Bankruptcy Act, 1883, was intended to indicate 
the general course of practice that after a receiving order has been 
made a bankruptcy shall go on in the ordinary way unless it is 
stopped by the eflFect of a composition or scheme of arrangement 
under that section ; and although an absolute rule has not been 
laid down that there is no possible scheme of arrangement or com- 
poiition outside that oh the footing of which the Court may not 
properly discharge the receiving order, yet the Court will not 
be willing to go beyond the usual course of practice and must be 
thoroughly satisfied of the necessity of doing so before it can enter- 
tain any application for a composition or scheme of arrangement 
outside section 18. Where after a receiving order had been made 
against the debtors on their own petition, a scheme was put forward 
by them which the creditors were willing to accept, and the debtors 
thereupon with the assent of the creditors, applied to have the 
receiving order rescinded on the ground that the proposed scheme 
of arrangement was not one which could be carried out under the 
provisions of the Bankruptcy Act. It was held that the application 
to rescind the receiving order was rightly refused ; and that if the 
debtors were desirous of substituting a scheme their proper course 
was to proceed in the manner provided under section 18 of the 
Bankruptcy Act, 1888." But there the debtors had presented their 
own petition. And there also it was proposed there should be a 
scheme. 

[BowEN, L.J. : I speak for myself, but what that case says to my 
mind is that the Court will not as a rule consider the consent of the 
creditors sufficient, but it will consider whether the scheme, pro- 
posal or plan put forward as the basis for rescinding the receiving 
order is for the benefit of the general body of the creditors, and it 
will be guided as a rule by the provisions of section 18, though it 
will not tie its hands.] 



COUET OF APPEAL. gg 

Sir Edward Clarke, Q, C, Solicitor-General {Mair Mackenzie iggQ. 
with him) : for the Board of Trade were not called upon. . i^n 

Hester, 

The Masteb of the Rolls (Lord Esheb) : Hester. 

It seems to me that there is hardly any colour at all for this Judgment, 
appeal. If you take the case of In re Carr (35 W. E. 150) : I 
can see nothing wrong — nay, what is more, I can see nothing obscure 
in what is said in the judgment in that case. I cannot see it 
myself, but I dare say there is because Mr. Justice Cave seems to 
have almost thought so. I think that what is laid down in Carr's 
case was this — that whether the Receiving Order shall be set aside 
or not is a matter of discretion, and where the Registrar has exer- 
cised his discretion, or where Mr. Justice Cave, or the Divisional 
Court, has exercised its discretion, this Court will pause long before 
it interferes with that discretion. It does not seem to me to be 
obscure, and I think that Carr's case went further and said that in 
exercising the discretion the Court must have, in each case, all the 
facts before it, and then they will consider the facts in* each case 
and say whether the discretion was or was not wrongly exercised. 
That does not seem to me to be wrong. I think that is right. 
Then you come to the case of In re Dixon d Cardiis (see ante, 
Vol. v., p. 291), and that seems to me to say this : that where there 
is a Receiving Order and where there has not been payment in fall 
— and where it is not suggested that the Receiving Order was wi-ongly 
made at the beginning — what is proposed less than a payment in 
full must be a scheme and must be an arrangement, and if that 
arrangement is not in substance the same as an arrangement which 
would satisfy section 18, looking at the fact of section 18 being 
there and of its being possible for the person to propose a scheme 
with all the formalities of section 18, it is a very strong matter to be 
considered against what he is proposing that he has not gone under 
section 18. It is a strong matter to consider, that instead of going 
under section 18, he proposes to the Court to annul the Receiving 
Order, and so take the hands of the Court oflf. I think that 
case did point that out, but I think the case said this, that if the 
scheme of arrangement which is proposed is equivalent to a scheme 
under section 18, and the Court can see its way to be perfectly 
safe, then at all events they would not decide that the pronosition 
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1889. should be at onco declined because the formalities of section 18 had 

j"""^ npt been fulfilled. I do not think it is necessary to decide that point 

I1E8TBK, now; it is sufl&cient to say that the question here is this: — The 
Ktl paktb 
Hb«ter. bankrupt has got he says the consent of all his creditors but three. 

But he has not got that consent in the way pointed out by section 
18 by a meeting of all of them and a discussion. He does not 
propose to leave this arrangement under section 18. That is strong 
against him primd facie. But it is urged on his behalf that he 
has got the consent of all his creditors. What has he got their 
consent to ? It is not pretended that he has got the consent of all 
of them to take payment in full, although they have all of them, it 
is said, signed receipts in full. Now if creditors without getting 
paid in full will sign a receipt in full, it requires to my mind very 
considerable explanation of how they came to do such an un- 
businesslike thing, and it seems to me that that is a badge of folly 
at once. Then the cases are clear, that the Court will not be bound 
by the consent of all the creditors. The Court will, although the 
consent of all the creditors has been obtained, consider whether 
what they have consented to is for the benefit of all of them taking 
them as a whole. I think the Court has gone further and I think 
rightly gone further, and said that under this Bankruptcy Act, the 
Court will not only consider whether what is proposed is in favour 
of the creditors of the bankrupt, but they will also consider 
whether what is proposed is safe or is detrimental to morality and 
to the public at large, and they will consider what is the position of 
the bankrupt with regard to creditors and see whether there are 
not future creditors who must come into existence immediately 
and whether what is proposed will not put them into imminent 
danger. I think that the Court has said so before and I think that 
the Court must say so now. 

Then I am not satisfied that what was done here was for the 
benefit of the existing creditors. Neither am I satisfied, but on 
the contrary I am wholly dissatisfied with the idea that this could 
be anything but an imminent and immediate danger to future 
creditors who must come into existence immediately after this 
Order should be annulled. Therefore I not only am not prepared 
to disagree with the discretion of the Court but I think that the 
discretion of the Court was exercised rightly and that all the 
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reasons given by Mr. Justice Cave are good reasons and reasons i889. 
with which I should absolutely agree. JjJ^ 

Under these circumstances I think that the appeal must be dis- Hbsteu, 

missed. Hesteu. 

BowEN, L.J. : 

I am entirely of the same opinion. With regard to the case of 
In re Carr (85 W. R. 150), it is sufficient to say in the first place 
that it does not raise the point that is raised before us^ but a 
different point. I wish to add that I see nothing in Garros case, 
or in the language used by the Court in Carr' 8 case, read by the 
light of the subsequent matter, in the least inconsistent with what 
has been said by my brother the Master of the Bolls. The point 
which was raised in Carr's case is not the point raised to-day. 
There is a case which it seems to me raises precisely the same 
point and which was decided by the Court of Appeal — the case of 
In re Dixon dt Cardus (see ante, Vol. V., p. 291).. I think this 
case comes exactly within In re Dixon d Cardus. It would be 
impossible if anyone doubted any part of the decision in In re 
Dixon d Cardus, not to be bound by it. One has no power 
to differ from this Court of Appeal which has decided the 
point already. But it seems to me that the decision and the 
language in In re Dixon dc Cardus are absolutely right, if I 
might venture to say so lest there should be any misconception, 
as to my hesitation or doubt. What is it that In re Dixon A 
Cardus (see ante, Vol. V., p. 291) seems to decide ? It seems to 
me to decide in the first place that where there has not been a 
payment in full, and where there are no other objections to tbo 
receiying order, it is not enough for the debtor to collect the 
assents of his creditors and to come to the Court and say, '' There, 
rescind the receiving order ; " he ought if he wishes to move the 
Court to interfere in a matt^ which, to a certain extent, as in this 
matter, is one of discretion, to bring before the Court some clear 
ground for thinking that what is proposed is a bond fide proposal 
which it will be in the interests of the creditors to uphold. I wish 
emphatically to add my entire concurrence in what the Master of 
the Bolls has said, that the proposal ought to be also one which is 
not detrimental to the public. I believe that is part and parcel of 
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isso. what the Court has to consider in these applications under the 

^^2 Act. A proposal of that kind must take the shape, as it is a 

Heotir, business matter, of some scheme or plan. In the case of In re 

Ex FABTK ^ . ^ ^ 

Hester. Dixon dc Cardus the Court stopped short of saying that it was 
necessary as a matter of fetter that the plan or scheme which was 
proposed should be accompanied with, or based upon all the 
formalities of section 18, whether it ought to be so or not they 
left an undecided question. It was not necessary to decide it nor 
is it necessary to decide it here. I express no opinion upon it. 
Bat the Court said, even if it was not so, the existence of 
section 18 was a matter which the Court could not set aside. 
There was a section of the Act of Parliament which provided 
the machinery for dealing with arrangements between debtors and 
creditors and if the debtor had abstained from taking the benefit of 
the machinery provided by that section the Court would watch 
narrowly to see what he was doing and whether there was any 
just reason for his abstaining from taking the benefit of such 
machinery. Unless they were satisfied that the plan which he 
was bringing forward was one which, even if not exactly based 
upon the formalities of section 18, was still in substance one that 
was certain to result in success they would not certainly interfere 
with the discretion of the Court below which refused to receive 
such a scheme. That is really what In re Dixon d- Cardm (see 
ante, Vol. V., p. 291) decides. To apply it to this case seems to 
me to apply it to a case which the facts demand imperatively in 
the interests of the creditors and the public that it should be 
applied. 

I have nothing further to say except that this appeal seems to 
me to be really almost a hopeless one in spite of the ingenuity of 
Mr. Winslow. 

Fry, L.J. : 

I am entirely of the same opinion. It appears to me that this 
appeal was presented under the idle notion that the Court is bound 
by the assents of the creditors obtained not by a meeting of the 
creditors, not after a full and open discussion of the rights and 
interests of the parties and the position of things, but assents 
obtained by a man going round to his various creditors and 
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obiaining receipts or assents to the setting aside of this order — i889. 
upon what representation and in what manner we do not know. j^^ 
It is an idle notion that the Court is bound by the assents of the Hbstbr, 

Ex PABTB 

creditors. The Court has far larger and more important duties to Hebtbr. 
consider than merely whether the creditors have assented to the 
rescinding of the order. We are bound in the exercise of our 
jurisdiction in the matter, and I think I might almost say in all 
matters under the Act, to take a wider view. We are bound to 
regard not only the interests of the creditors themselves, who are 
sometimes, we may believe, careless of their best interests, but 
we have a duty with regard to the commercial morality of the 
country. 

Now I conceive that one of the objects of the statute was if not 
to put an end to, yet at least to discourage private arrangements 
between the debtor and his creditors and anybody who knows the 
history of the law between debtor and creditor of this country 
knows that private arrangements between debtor and creditor have 
been often scandalous and knows that they give opportunities for 
misrepresentation, for private bargains and for undue preferences, 
and I for one should pause long and much before I allowed the 
evils of private meetings between the debtor and his creditors to 
creep into the administration of this Act. In my judgment in the 
case of In re Dixon d Cardus (see arite, Vol. V., p. 291) I agreed 
with the Master of the Bolls that we would not lay down, that no 
proposition or arrangement could have effect given to it unless it 
proceeded under section 18 of the Act. I will not now say that no 
arrangement or proposition can have effect given to it except under 
those provisions but I repeat what I then said that I should 
hesitate long before I gave effect to them, and that for the two 
obvious reasons, on the one hand that the Legislature has provided 
a general scheme for proceeding in bankruptcy, has indicated the 
securities which are required and the discretions which are to 
be exercised before any composition or arrangement is to be 
binding ; and on the other hand the notorious evils which attach 
to private arrangements between debtor and creditors and which I 
for one should do my best to prevent creeping into the administra- 
tion of this Act. 

I think, therefore, that the decision of the Court below was 



94 BANKRUPTCY EEPOETS. 

1889. perfectly right and was put on the right gronndsi and that this 
Inbb appeal ninst fSedl. 

Ex PAHTB * . 

Hbstbb. Muvr Mackenzie : 

Will your Lordships allow the costs of the Official Receiver out 
of the deposit in Court ? 

The Master of the Rolls: Yes. 

Appeal dismissed. 

Solicitors: J. NichoUs <t Co., agents for NichoUs d Brown j 
Luton, for the debtor. 

The Solicitor to the Board of Trade , for the Board 
of Trade. 

Cases relied upon or referred to : 

Ex parte Carr, In re Carr, 86 W. R. 150. 
In re Dixon <t Cardus, Ex parte Dixon d Cardus, see 
ante, Vol. V.,p. 291 ; 37 W. R. 161. 
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FBACTICE. 

In ee HARVEY, Ex pabtb PIXLEY. Bbfom 

Mr. Justicb 
Cavb. 

Bankruptcy Act, 1883, section 7 and section 54. 1889. 

JFUl — Gift of Annuity — Proviso against Alienation — Bankruptcy on Grediio^s April 2nd, 
Petition — Right of Trustee in Bankruptcy to benefits under Will, 

A testator by his will directed his trustees to pay out of the trust funds 
a sum of ^250 a year to his son during the life of the testator's wife, and 
after her decease to divide the said trust funds into four equal parts and 
to pay the income of one such fourth part to his said son during his 
life and after his decease in trust for his children as therein mentioned. 

The will also contained the following proviso : — " Provided also and I 
hereby declare that my said son G. C. Harvey shall not have power to 
alienate, charge, encumber or dispose of the said sum of £260 bequeathed 
to him during the life of my said wife, or the income whether original or 
accniing to which he will be entitled after her decease : and in the event of 
his alienating, charging, encumbering or disposing of the same or any part 
thereof, my said trustees or trustee shall cease to pay him either the said 
sum of £250 per annum or the income of the share whether original or 
accruing as aforesaid, and such last-mentioned income shall accumulate 
during the life of the said G. C. Harvey, and the accumulations thereof 
shall be held by my said trustee or trustees in trust for the person or persons 
who shall be entitled to the share of the said G. C. Harvey at his decease." 

After the death of the testator the son was adjudicated a bankrupt on a 
creditor's petition, and the trustee in the bankruptcy claimed the benefits 
given to the bankrupt imder his father's will. 

Held : That the bankruptcy did not operate as a forfeiture ; and that 
the annuities remained payable and must be handed over to the trustee. 



T 



HIS was a case submitted to the Court for judgment as between 
Mr. Pixley the trustee appointed under the bankruptcy of George 
Crawford Harvey, and the trustees acting under the will of the 
late father of the said bankrupt ; and it raised the question whether 
the trustee in the bankruptcy was entitled to an annuity and other 
benefits given to the bankrupt under the will of his father, or 
whether the trustees under such will were entitled to receive the 
benefits given to the bankrupt under it and appropriate the same 
for the benefit of the children of the bankrupt. 
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1889. Oeorge Mills Harvey late of the Pines, Streatham Hill, by his 

IiTIe ^^'^ dated April 5th, 1881, after directing the conversion of his 

Habvjt, estate directed that the trustees should stand possessed of his 

Ex PAKTB ^ 

PixLBY. residuary trust moneys, and the stocks, funds, shares and securities 
in or upon which the same should for the time being be invested 
thereinafter called the said residuary trust funds upon the trusts 
following that was to say, — ^In trust to receive the annual income 
thereof during the life of his said wife and thereout to pay the 
several annuities following, that was to say to his said wife Georgina 
Harvey the sum of 1,000Z. per annum during her life ; to each of 
his children, Catherine Emily Harvey, Florence Ann Harvey, and 
George Crawford Harvey the sum of 250Z. per annum during the 
life of his wife : to Hubert George Oke, the son of his step- 
daughter Georgina Oke, the sum of 200Z. per annum during the life 
of his said wife ; and to Emily Moore the sister of his said wife 
the sum of lOOZ. per annum during the life of his said wife, and 
to accumulate the residue of the income of the said residuary trust 
funds during the life of his said wife by investing the same and 
the resulting income thereof in the names or name of his said 
trustees or trustee in or upon any such stocks funds shares or 
securities as aforesaid so as to accumulate at compound interest 
with power from time to time to vary such investments into or for 
others of the same or a like nature such accumulations to fall into 
and form part of the said residuary trust funds. And the said 
testator declared that if from any cause whatever the income 
arising from the said residuary trust funds should not be sufficient 
to pay the whole of the annual sums directed to be paid thereout 
then the amount of the deficiency should be deducted in equal 
proportions from the annual sums directed to be paid to his 
children Catherine Emily Harvey, Florence Ann Harvey, and G. 
C Harvey and the said Hubert George Oke it being his desire that 
the annual sums directed to be paid U) his said wife and the said 
Emily Moore should under any circumstances be paid to them in 
fulL And after the decease of his said wife the said testator 
directed his said trustees to set aside appropriate and invest in 
their nalhes in any of the stocks mentioned in the will such a 
sum as would be sufficient to produce an annuity of lOOZ. a year 
which he directed should be paid to Emily Moore during her life and 
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after the decease of the said Emily Moore the funds on which i889. 
such annuity was secured should fall into and form part of the ^^J^ 
said residuary trust funds, and after appropriating a sufiBcienb sum Hakvey, 
to answer the said annuity of lOOZ. the said trustees were after the Pixlbt. 
decease of his said wife to stand possessed of the said residuary 
trust funds. In trust to divide the same into four equal parts or 
shares and to stand possessed of one equal fourth part. In trust 
to pay the income thereof to his daughter C. JE. Harvey during her 
life for her separate use (her receipt to be sufficient discharge) and 
after her decease. Upon trust for all the children of the said C E. 
Harvey as therein mentioned. As to one other fourth part thereof. 
In trust to pay the income thereof to his daughter Florence A. 
Harvey during her life for her separate use and after her decease. 
In trust for all her children as therein mentioned. And as to one 
other fourth part thereof to pay the income to his son George C. 
Harvey during his life and after his decease. In trust for his 
children as therein mentioned. And as to the remaining fourth 
part thereof. In trust to pay the income to Georgina Oke during 
her life for her separate use and after her death to her children as 
therein mentioned. And the testator thereby declared that if any 
of his said children C. E. Harvey , F. A, Harvey^ and G. C. 
Harvey and the said G. Oke should die without issue or without 
leaving any issue who should acquire a vested interest then in 
such case the said residuary trust funds as well original as accruing 
of any of his said children and the said G. Oke so dying as afore- 
said should accrue to the other or others of his said children and 
the said G. Oke and if more than one in equal shares subject 
nevertheless as to such accruing share or shares to the same trusts 
and provisions as were thereinbefore declared and contained con- 
cerning the original shares thereby given in trust for his said 
children and the said Georgina Oke, and then followed this proviso : 
" Provided also and I hereby declare that my said son G. C. Harvey 
shall not have power to alienate charge encumber or dispose of the 
said sum of 250Z. bequeathed to him during the life of my said 
wife or the income whether original or accruing to which he will 
be entitled after her decease. And in the event of his alienating 
charging encumbering or disposing of the same or any part thereof 
my said trustees or trustee shall cease to pay him either the said 

M.B.— VOL, VI. H 
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1889. sum of 2501. per annum or the income of the share whether 

In rb original or accruing as aforesaid and such last-mentioned income 

Ex^Irtb ^^^^^ accumulate during the life of the said G. C. Harvey, and the 

I'lxLBY. accumulations thereof shall be held by my said trustees or trustee 

in trust for the person or persons who shall be entitled to the share 

of the said G. C. Harvey at his decease." 

The said testator appointed his wife Georgina Harvey, his son 
George Crawford Hartley and Henry Josiah Day trustees and 
executors of his will. The testator died and his will was duly 
proved. Mr. Day afterwards retired from the trust and under the 
powers contained in the will a Mr. Henry Russell was appointed 
a trustee. G. C, Harvey afterwards retired from the trust and 
Miss C. E, Harvey was appointed a trustee in his place so that the 
trustees are now, the widow, Miss Harvey, and Mr. RtisselL 

George Crawford Harvey some short time since had a Receiving 
Order made against him upon which he was adjudicated bankrupt. 
He had not executed any charge on his reversion. The trustee 
under the bankruptcy was advised that a bankruptcy at the instance 
of creditors and not produced by the direct action of the debtor 
himself would not be within the restraining words of the will and 
that a trustee under a hostile bankruptcy would be entitled to the 
annuities given to the bankrupt. The trustees under the will how- 
ever were not disposed to pay over the income to the trustee in the 
bankruptcy without an order of the Court. 

Mrs. Harvey the annuitant of 1,000Z. is still alive. Miss (7. E. 
Harvey is still single. Miss F. A . Harvey is married but at the 
present time has no children. Mrs. Oke has only one son and the 
probability is that he may not live to acquire any interest. Mr. 
G. C Harvey has several children. The trust fund produces an 
income in excess of the amount of the annuities. 

The question therefore on which the judgment of the Court was 
prayed was whether the trustee under the bankruptcy of G. C 
Harvey was entitled to the annuity and other benefits given to 
the bankrupt under the will of his late father or whether the 
trustees under the will of the testator were entitled to receive the 
benefits given to the bankrupt under his will and appropriate the 
same for the benefit of the children of the bankrupt. 
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E, Cooper Willis, Q,C. : for the trustee in banki'uptcy, i889. 

By the will there is an absolute gift of 250i. a year to the son i^Tm 

and then at the death of the testator's wife he is to have one-fourth Habvey, 

Ex PARTE 

of -the residuary estate. Then follows the proviso that he shall not Pixley. 
"alienate, charge, encumber or dispose of" his annuities, and the 
question is whether that clause bars the interest of the trustee in 
his bankruptcy. I can state the question very simply by adopting 
as my own the arguments used by Mr. Sugden, afterwards Lord 
St. Leonards, in the case of Lear v. Leggett (2 Sim. 479), where 
he says " The question in cases of this nature is, whether the act 
upon which the devolution of interest is to take place is to be done 
by the party, or whether he is to be passive or may be passive. 
The King v. RoUnson, Wightwick's Eep. 386. That was a case 
in which an annuity provided for the personal support of. the 
testator's son, was given over on his doing any act to charge or 
alienate it, and the Chief Baron held that a positive act must be 
done by the annuitant, and that a seizure of the annuity under his 
outlawry, did not fall within the words of the will so as to create a 
forfeiture. . . . Now bankruptcy is an alienation not by the volun- 
tary act of the legatee, but by operation of law. It has been deter- 
mined that there is a distinction between insolvency and bank- 
ruptcy, because, in the former case, the party makes the assignment, 
and it is by his own voluntary act that he has the benefit of the 
Insolvent Act. But the becoming bankrupt is compulsory. It is 
clear law that no forfeiture can take place except by an act which is 
strictly within the clause creating the forfeiture." In that case of 
Lear v. Leggett (2 Sim. 479) " Testator declared trusts of Stock 
for A. for life, and after his decease, for his children, and declared 
that the provision he bad made for A. should not be subject to any 
alienation or disposition by him, but if he should alienate or 
attempt to alienate, it should operate as a forfeiture of the provi- 
sion and the same should devolve on the person next entitled. A. 
who had several children became bankrupt. It was held that his 
assignees were entitled to his life interest." The case which will 
be reUed upon against me is that of Cooper v. Wyatt (5 Mad. 482). 
There there was a " Bequest to trustees in trust to pay C. H. an 
annuity during his life, provided that if C. H. should by any ways 
or means whatsoever sell, dispose of or encumber the right &c. he 

H 2 
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1889. 

In rb 
Haktbt, 

Ex PARTS 
PiXLBY. 



might have for life then his interest to cease, and the trustees to 
apply the same for the benefit of his children. It was held on the 
bankruptcy of G. H., his interest ceased, and his children became 
entitled.'* But that case was before Lear v. Leggett (2 Sim. 479) 
and was considered in it. (Counsel also referred to Wilkinson v. 
Wilkinson, 3 Swan, 515.) 



Herbert Reed : for the trustees of the will. 

The trustees under the will simply desire to submit to the Court 
as to whom the annuities should go. The only efiect to them will 
be a change of cestuis que ti'ust. They desire an order of the Court, 
however, for their own protection because the case of Cooper v. 
Wyatt (5 Mad. 482) shows the course is not always clear. The 
trustees submit whether on the face of the will it is not apparent 
that the whole intention of the testator was to give a personal 
interest to the life tenant and a personal interest only so that if 
alienation were made it should come within the clause. The 
words used in Cooper v. Wyatt (5 Mad. 482) were very similar to 
the words here, but if your Lordship thinks Lear v. Leggett (2 
Sim. 479) decides the matter the order of course will go. 



Cave, J.: 

Judgment. This case depends on some rather nice distinctions in previous 

cases as to the language of testators in making gifts and at the 
same time taking them away again when there is an alienation of 
the property either voluntary or in the case of bankruptcy. The 
case on the one side resembles Lear v. Leggett (2 Sim. 479) and 
on the other Cooper v. Wyatt (5 Mad. 482). Fortunately for me 
the case of Cooper v. Wyatt was dealt with in Lear v. Leggett 
which is a decision binding on me and the grounds of the decision 
in Cooper v. Wyatt were said to be not merely the subsequent 
clause forbidding alienation but that proviso joined with the mode 
in which the benefit was given and the Vice-chancellor said that 
putting the two things together there was a clear inference to be 
drawn that the intention of the testator was that if in any case the 
property became alienated, in that case it was to go over. Now in 
all these cases the intention of the testator must be looked at, and 



HIGH COURT OP JTTStIGE. 101 

• • • • 
the case of Lear v- Leggett (2 Sim. 479) is a'^cisidixto the effect i889. 

that where there is only a proviso that the annuity sharlFdetermine j"^^ 

on the doin£f of something by the recipient, then, unleai^ ^u can Harvey, 

draw a contrary mference from the other parts of the instrumfentp- . Pixley. 

the true construction is that there must be some active dealing* by] ':\-'-. 

the person interested, and the becoming bankrupt is not such an *': ..-; . 

active alienation as is contemplated by the testator. I think this */:'• 

present case comes within Lear v. Leggett (2 Sim. 479) and not 

within the more restrictive principle laid down in Cooper v. Wyatt 

(5 Mad. 482). The conclusion I come to is, therefore, that there 

has been no forfeiture of the income — that there has been no 

"alienating, charging, encumbering or disposing of* by the son, 

and that it is only in the case of one of those things that the 

trustees are to cease to pay the annuity. The annuity remains 

payable and must be handed over to the trustee in bankruptcy 

instead of to the son. I must answer the question in favour of the 

trustee in the bankruptcy of the son. The costs may come out of 

the trust fund. 

Order accordingly. 

Solicitors : Bassell, Son <£ Scott, for the trustee in bankruptcy. 
A, Gumming y for the trustees under the will. 
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PBACnCE. 

• ••. •• 

'■«fL7u8KCE ^^ ^^ APELT, Ex PARTE BYENE. 

•. • Cave. 

^^®^- Bankniptcy Rules, 1886, Rule 112. 

Jpril 2nd. Q^g^^ ^j Solicitor— Order to Repay— Failure to Comj)ly with Terms of Order- 
Motion to Commit— Debtors Act, 1869 (32 db 33 Vict, c. 62), section 4. 

Where a solicitor was oixlered under Rule 112 of the Bankruptcy 
Rules, 1886, to repay to the trustee by reason of the gross proceeds of the 
assets not exceeding £300, a certain sum paid to him as costs on the higher 
Bcale together with the costs of the order, and the solicitor repaid the 
amount so received by him in excess but failed to pay the costs, and appli- 
cation was made for his committal, the Court in the absence of authority 
refused to make an order to commit, being doubtful whether the respondent 
had been ordered to pay the money in respect of which a committal order 
was asked for in his character of solicitor. 

T 

JL HIS was an application by the trustee for the committal of the 
solicitor who had acted on behalf of the petitioning creditor in the 
bankruptcy in consequence of his neglect to pay to the trustee 
certain moneys in accordance with an order of the Court. 

By Rule 112 of the Bankruptcy Rules, 1886, it is provided 
" (2) Subject to the provisions of No. 1 of the scale of costs, 
where the estimated assets of the debtor do not exceed the sum 
of three hundred pounds, a lower scale of solicitor's costs shall 
bo allowed in all proceedings under the Act in which costs are 
payable out of the estate, namely, three-fifths of the charges ordi- 
narily allowed, disbursements being added ; and if in error any 
charges have been allowed or paid on the higher scale, and the 
gross proceeds of the assets shall be ascertained not to exceed three 
hundred pounds, the excess shall be disallowed, and if paid, shall 
be repaid to the trustee.*' 

In the present case certain costs were paid to the solicitor on the 
higher scale, but the gross proceeds of the assets were afterwards 
found to be under 800Z., and an order was made directing the solicitor 
to repay to the trustee the sum of QL 12«. 7d. with costs. 
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The solicitor paid the SI. 128. Id., but omitted to pay the costs, 1359. 
and application was now made for his committal. i~^ 

Apelt, 

£x PARTS 

Duke : for the tmstee. Byrne. 

I submit that the order now asked for is within the principle laid 
down in the case of In re Hope (L. R. 7 Ch. App. 593 ; 26 L. T. 
814 ; 20 W. R. 694), where Lord Justice Mellish said : " I do 
not say that if a solicitor in his character of a solicitor were ordered 
to pay a sum of money with costs he would not be liable to be im- 
prisoned for non-payment of the costs as well as of the original sum 
recovered." And Lord Justice James said: "I agree that in the 
case supposed of a solicitor being ordered in his character of 
solicitor to pay a sum of money with costs, the costs would be con- 
sidered as included in the sum ordered to be paid." Repeated 
applications have been made to the solicitor of which he takes no 
notice. There are no goods on which to issue execution and I 
ask for an order now, to lie in the office for a time if your lordship 
so pleases. 

[Cave, J. : I do not feel at all sure that this case is within the 
enactment. This man is a solicitor ordered to pay the money but 
I am no means clear that he is ordered to pay it in his character of 
solicitor.]' 

A solicitor receives the money in a case like this with notice that 
until the estate is wound up he may have to repay it. 

Cave, J. : 

It can scarcely be that a solicitor who receives costs in a bank- 
ruptcy is obliged to keep the money in his pocket on the chance of 
that. I am not at all satisfied on the point. You may mention it 
to me again if you can find authority. I shall certainly not make 
any order now, and all I can do is to direct the case to stand over 
generally. 

Solicitor : C. Curtis : for the trustee. 

The solicitor was not represented. 
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FBACnCE. 

B>poM Ik ^ CALDERWOOD, Ex parte THE BOARD OF TRADE. 

Mb. Justicb 
Cave. 
1889. Bankruptcy Act, 1883, sections 162 and 102, sub-section (5). 

A^U drd. Qj.j^^ ly Board of Trade on Trustee to Furnish Account— No Evidence of Moneys 
Eemaining in Hands of Trustee—Right of Board of Trade to demand Account, 

The fact that there is no evidence of any moneys remaining in the 
hands of a trustee who is ordered by the Board of Trade to furnish an 
account under section 162 of the B^mkruptcy Act, 1883, will not justify such 
tnistee in refusing to comply with the requirements of the order so made. 

Thus where a scheme of arrangement under a liquidation petition was 
accepted by the creditors by which 20a. in the pound was paid, and the 
debtor obtained his dischai^e, but the trustee after his release was required 
by the Board of Trade to furnish a proper account 

Held : That the Board of Trade were entitled to demand that an account 
should be rendered ; and tliat the trustee must comply with the order. 

JL HIS was an application by the Board of Trade under section 102, 
Bub-section (5) of the Bankruptcy Act, 1888, for an order of the 
Court to enforce compliance with an order of the Board of Trade 
upon one Soppett the trustee in the liquidation of Caldenvood , 
directing him to furnish an account of the moneys received by him 
as such trustee. 

In the year 1882 the debtor Calderwood filed a liquidation peti- 
tion under the Bankruptcy Act, 1869, and Soppett was appointed 
receiver. The assets were l,192i. stock-in-trade and 270^. book 
debts. 

On November 21st, 1882, liquidation by arrangement was agreed 
upon and Mr. Soppett was appointed trustee. 

No further steps were taken until March 18th, 1887, when a 
meeting of creditors was held and a scheme of arrangement 
accepted by which 20s. in the pound was to be paid. 

On April 29th, 1887, the trustee certified to the Court that he 
had sufficient money in his hands to pay 205. in the pound, and the 



HIGH COURT OP JUSTICE. 105 

flcheme was thereupon sanctioned and the dehtor obtained his i889. 
discharge. I„ m 

On January 10th, 1889, the Board of Trade under section 162 of C^debwood, 

•^ ' ' Ex PA&TB 

the Bankruptcy Act, 1883, directed the trustee to furnish accounts thb Boabd 
of moneys under the liquidation, but that order not having been 
complied with application was now ma4e to enforce it. 

Muir Mackenzie : for the Board of Trade. 
I ask your lordship to make an order directing Mr. Soppett im- 
mediately to furnish the necessary account. 

Herbert Reed : for the trustee. 

What the Board of Trade asks for imposes a troublesome duty 
on the trustee because he has at his own expense to make out all 
moneys paid and received since 1882. He cannot be paid for doing 
this in any way, and although Mr. Soppett can do it, he does not 
wish to be put to the trouble of doing so unless he is obliged. 
This is not a case where a person having money to pay into the 
Bankruptcy Estates Account fails to do so. There is no evidence 
here that there is any money in the hands of the trustee at all. 
This is a high-handed proceeding where there is no evidence of any 
account being necessary at all. Under section 91 of the Bank- 
ruptcy Act, 1883, the Board of Trade can make inquiry and that is 
the proper course for them to take. 

[Cave, J. : The trustee is bound to keep an account, and if ho 
has done so what is asked of him is very simple. If he has not 
kept an account it is quite right that he should now make one.] 

The trustee will have to vouch every penny paid away and it is a 
matter of considerable troubloe Can a trustee who is not shown to 
have money in his hands be within section 162 ? By that section 
the Board of Trade may at any time order a trustee to submit to 
them an account verified by affidavit of the sums received and paid 
by him. But does the section apply to any person who may have 
ever acted under any statute ? 

[Cave, J. : Most of the receipts here have been since 18S3, and 
since the trustee knew what his liabilities were.] 
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1889. Of coarse thero is nothing to prevent Mr. Soppett rendering an 

Inm account if your Lordship orders it. But it is an unnecessary 

Caldbbwood, trouble and T put the point, Is the Board of Trade empowered to 

THE^BoARD order this where there is no evidence of any moneys being in the 

hands of the trustee ? The trustee here has been released. 



or TllADB. 



[Cave, J. : Has there been any audit of his accounts by any- 
body?] 

I cannot say. The usual course in a liquidation was to have an 
audit by the committee. 

Cave, J. : 

Judgment. I think Mr. Soppett must give an account here. There is no 

reason why he should not do so. Ho may have what time he 
wants of course. Probably twenty-one days will be sufficient. 

Muir Mackenzie : 

I ask your Lordship for costs. 

Herbert Reed : 

And I ask that the costs may be reserved in order to see if there 
was any need of an account and if any good comes of it. 

Cave, J. : 

I think so. I will reserve costs with liberty to apply. 

Order accordingly. 

Solicitors : The Solicitor to the Board of Trade, for the Board 
of Trade. 
R. H. Qilly for the trustee. 
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PRACTICE. 

In re TATUM, Ex parte THE BOARD OF TRADE. m^Yui^cb 

Cave. 

Bankruptcy Act^ 1883, sedion 102, suh-section (5), and section 74, sub-aection (6). 1889. 

Application to commit — Defaulting Trustee — Neglect to comply with Order of April Zrd, 
Board of Trade to pay Moneys into Bankruptcy Estates Account — Principal 
and Interest. 

Where a trustee failed to pay into the Bankruptcy Estates Account 
certain moneys which had come into liis hands in respect of the estate of 
which he was trustee, or to comply with an order of the Board of Trade 
directing him forthwith to pay over the .said moneys together with a 
further sum as interest at the rate of 20 per cent, charged under section 74, 
sub-section (6) of the Bankruptcy Act, 1883, and the Board of Trade applied 
for an order of committaL 

Held : That an immediate order of committal must be made in respect 
of the principal sum ; but that such order would not issue for a week 
and not go out at all if within that time the trustee should pay into the 
Bankruptcy Estates Account the amount due, together with the costs of 
the motion. 

That an oixler would be made directing the trustee to comply with the 
order of the Board of Trade requiring him to pay the sum charged as 
interest within a fortnight. 

Where a trustee who retains moneys belonging to the estate has been 
removed from office interest may be charged during the time he so retains 
the moneys in his hands and not only up to the time of his removal. 



T, 



. HIS was an application by the Board of Trade for an order for 
the committal of one Harker, who had acted as tmstee in the 
bankmptcy of Tatum, in consequence of his neglect to comply with 
an order of the Board of Trade to pay certain moneys into the 
Bankruptcy Estates Account. 

On October 28rd, 1888, an account was rendered by Harker of 
his receipts and payments as trustee &om August 20thy 1886, to 
October 28rd, 1888. 

On December 22nd, 1888, the trustee was required by the 
Board of Trade to pay into the Bankruptcy Estates Account the 
sum of 2782. Is. 8d, being the amount found due on the taking of 
the account after audit. Certain sums were disallowed from the 
account, the balance in the hands of the trustee being certified to 
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1889. be 2172. 9«. 6d., to which was added the sum of 551. 128. 2d. 

JjJ^ interest at the rate of 20 per cent, per annum under section 74, 

Tatum, sub-section (6), of the Bankruptcy Act, 1888, which provides that 

THB Board ''If a trustee at any time retains for more than ten days a sum 

RADB. Qj^QQQ^j^g gfty pounds, or such other amount as the Board of 

Trade in any particular case authorise him to retain, then, unless 

he explains the retention to the satisfaction of the Board of Trade, 

he shall pay interest on the amount so retained in excess at the 

rate of twenty pounds per centum per annum, and shall have no 

claim for remuneration, and may be removed from his office by the 

Board of Trade, and shall be liable to pay any expenses occasioned 

by reason of his default." 

The trustee had failed to pay the said sum of 278Z. Is. 8d. and 
application was now made for his committal. 

Muir Mackenzie : for the Board of Trade. 

This case is a very similar one to that of In re Nicholson, Ex 
parte the Board of Trade (see ante, Vol. 5, p. 278) which was 
against the same trustee. There is this further point. The 
interest here is charged up to the time of the audit. The trustee 
was removed from his office some time before, and the interest is 
therefore charged during the time he has had the money in his 
hands and not only for the time he was really trustee. The differ- 
ence here would only be a few pounds but I thought it right to 
mention the point that the interest has been calculated for the 
time the money has been in the hands of the trustee and not up to 
the time of his removal. 

Pocock : for the trustee. 

This case is different to that of In re Nicliolson, Ex parte the 
^ Board of Trade (see ante, Vol. 5, p. 278). There it was an appli- 
cation for the principal and not for any interest. Even if an order 
of committal were made in the case of the principal no order ought 
to be made in respect of the interest. It cannot be said that the 
trustee has improperly retained the interest and it is not a proper 
course to apply at once for an order of committal with regard to it. 
The proper order to ask for would be one under section 102, sub- 
section (5) of the Bankruptcy Act, 1883, directing the trustee to 
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comply with the order of the Board of Trade. The trustee has i889. 
sureties for the principal and the sureties would pay that at once if j'^J^ 
the Board of Trade asked them. Tatum, 

Ex PAKTB 

THE BoAai> 

[Cave, J. : It has already been held that the Board of Trade are 
not compelled to go to the sureties. They look to the trustee.] 

The principal will be forthcoming from the sureties, but they 
are not liable for the interest and I ask your Lordship not to make 
an order of committal as to that now. 

Muir Mackenzie, 

I am willing to accept an order for committal as to the principal 
and an order directing immediate payment of the interest if your 
Lordship so pleases. 

Cave, J. : 

There will be an order for committal, but such order not to issue judgment, 
for a week and not to go out at all if within that time Mr. Harker 
pays the sum of 2172. ds. 6d. into the Bankruptcy Estates Account 
and the costs of this motion. 

There will be a further order to pay the balance of the amount 
certified, viz. 551. 128. 2d. in a fortnight. 

Orders accordingly. 

Solicitors : The Solicitor to the Board of Trade, for the Board 
of Trade. 
N. Bennett, for Mr. Harker. 
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^^^r.llP.^ In re batten, Ex parte MILNE. 

APPEAL. ' 

Sbporb tub 

Master op -^^ of A rrangement— Registration — Material A Iteration— Deeds of Arrangemen t 

THB Rolls, Act (50 d- 51 Vict. c. 57), sections 5, C, 7, 12. 

Fry, L.J., 

LopBs, L.J. A deed of arrangement executed by a debtor on June 25th, 1888, pur- 

^®®^- ported to be made between the debtor himself, the trustee, a committee of 

April 15th inspection, and " the several persons, companies and fii-ms whose names 

and 16th, and seals are hereunto signed and affixed respectively, being creditors of the 

said (debtor) and all other creditors of the said (debtor) acceding 

hereto." 

The deed recited that " whereas the said debtor is indebted or liable to 
the said creditors in or for the several sums set opposite their respective 
names in the schedule hereto, and being unable to meet such liabilities in 
full " he assigned all liis property to the trustee upon trust to pay the 
costs and priority debts " and to divide the balance of such moneys rate- 
ably among the creditors parties hereto, including as such creditors if the 
trustee and inspectors shall determine but not otherwise such persons 
being creditors of the said debtor as may have refused or neglected to 
execute these presents." 

On July 2nd, 1888, the deed was duly registered in accordance with the 
provisions of the Deeds of Arrangement Act, 1887, but in the copy of the 
schedule then filed the name of only one creditor appeared as having 
executed the deed, several other creditors executing subsequently. 

A receiving order having been made against the debtor, the trustee under 
the deed appealed against such order on the ground that the petitioning 
creditor's debt did not amount to ^0, but the objection w^as taken that 
the trustee had no locm standi to appeal against the receiving order, since 
the deed produced by him had not been registered in the form it then was 
and was therefore void. 

Held : That the deed was properly registered and had not been altered ; 
and that the trustee was entitled to appeal. 



T 



HIS was an appeal from a decision of the Divisional Court in 
Bankruptcy by which it was held that J. Milne, the trustee under 
a deed of arrangement executed by the debtor C. W. Batten for 
the benefit of his creditors, had no locus standi to appeal against a 
receiving order which had been made against the said debtor in 
the Bristol County Court. 

The case raised an important question under the Deeds of 
Arrangement Act, 1887. 

On June 25th, 1888, the debtor Batten executed a deed which 
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purported to be made between Charles William Batten (the debtor), i889. 
James Milne (the trustee), a committee of inspection, " the several ^^^ 
persons, companies and firms whose names and seals are here- Batten, 
unto signed and affixed respectively being creditors of the said Milne. 
Charles William Batten: and all other creditors of the said 
Charles William Batten acceding hereto (herein called the 
creditors)," and Maria Waite the mother of the debtor who post- 
poned a claim which she had on the estate in- favour of creditors 
generally. And it recited that ** W^hereas the said debtor is in- 
debted or liable to the said creditors in or for the several sums set 
opposite tlieir respective names in the schedule hereto and being 
unable to meet such liabilities in full it has been agreed that the 
several parties hereto shall enter into the respective covenants and 
agreements hereinafter contained." The indenture witnessed that 
in pursuance of the said agreements and in consideration of the 
premises the said debtor assigned all his property to Milne upon 
trust to pay the costs and priority debts as in cases of bankruptcy. 
**And to divide the balance of such monies rateably among the 
creditors parties hereto (including as such creditors if the trustee 
and inspectors shall determine but not otherwise such persons 
being creditors of the said debtor as may have refused or 
neglected to execute these presents)." The deed further provided 
that the debtor should remain in the trustee's employ as a manager 
at a weekly salary and should exercise his best skill and ability to 
wind up the business : and the creditors (provided the deed was 
duly registered and was not set aside in bankruptcy) released the 
debtor from the debts specified in the schedule and from all other 
debts (if any) in respect of which the said creditors would be 
entitled to receive dividends under the deed. There were also the 
usual provisions as to the remuneration of the trustee, &c. 

This deed was executed on June 25th, 1888, by the debtor, by 
the trustee, by the mother of the debtor, and by one creditor, who 
was also a member of the committee of inspection, named Nelson 
Fedden whose name appeared in the schedule with a debt of 
811. 9s. Gd. 

On July 2nd, 1888, the deed was duly registered in accordance 
with the provisions of the Deeds of Arrangement Act, 1887. 
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1889. Subsequently to the registration, however, several other creditors 

Tm executed the deed. 

In be 

Battkn, On September 24th, 1888, a bankruptcy petition was presented 

Milne. against the debtor in the Bristol County Court founded on the deed 
as an act of bankruptcy and a receiving order was made against him 
on October 18th, 1888. 

The trustee under the deed of arrangement appealed against the 
receiving order on the ground that there was no good petitioning 
creditor's debt. 

It was admitted in the Divisional Court that the petitioning 
creditor's debt did not amount to 50!. : but it was contended that 
the trustee had no right to appeal since the deed had not been duly 
registered in the form in which it was produced and was therefore 
void. 

The Divisional Court held that the trustee had no locus standi 
to object to the receiving order and from that decision he now 
appealed. 

Rigby, Q.C. (Yate Lee and F. C. Willis with him) : for Mr. 
Milne. 

The Divisional Court was of opinion that the deed which was 
produced by the trustee had not been registered in compliance 
with the Deeds of Arrangement Act. It was admitted that the 
petitioning creditor had not a sufficient debt on which to present a 
petition. If I can establish a locus standi therefore the receiving 
order must go. The other names except the first — that of Mr. Nelson 
Fedden — ^appearing in the schedule to the deed have been added 
since the registration on July 2nd, 1888, and it was on account of 
those names being added that the deed has been held void. But 
the true copy of the deed was registered as it then existed and at 
that time the provisions of the Act were complied with. Nothing 
can alter the fact that the deed which was executed and which 
passed the property was registered. At the time of registration 
all the requirements of registration were complied with and there 
was no avoidance by the Act. Further I also say that there was 
no alteration in the deed. By a long series of decisions this par- 
ticular class of deeds have received an operation different from the 
strict original meaning of them. The Courts of Equity have laid 
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down that a deed which is in terms for scheduled creditors is not i889. 
confined to scheduled creditors. In deeds of arrangement the -^^^ 
Court assumes that all creditors shall be entitled to take the advan- Batten, 

ExPAiLTB 

tage, and it will construe deeds to that efiect even though there Milne. 
may be some diflBculty of language. The substance of the deci- 
sions is that no creditor shall be excluded except by his own fault. 
(Counsel referred to the Deeds of Arrangement Act, 1887, sections 
4, 5, 6, 7, 9, 11, and 12. Boldero v. London and Westminster Loan 
dt Discount Co. Limited, L. R. 5 Ex. Div. 47 : 42 L. T. 57 : 28 W. 
R. 154 ; Jolly v. WaUis, 8 Esp. 229 ; Hearn v. Baker, 2 K. & J. 
888 ; Whitmore v. Turquand, 1 J. & H. 444 ; West v. Steward, 
14 M. & W. 47.) 

Sir R. Webster, Q.C, Attorney-General {Muir Mackenzie and 
Herbert Reed with him) : for the official receiver. 

This case has been argued without considering the object with 
which the Deeds of Arrangement Act was passed. The intention 
was that the whole transaction should be registered. It is only from 
the deed that an examining creditor can find out what other 
creditors have consented. Unless the actual transaction is regis- 
tered it is impossible to find out the facts by examination. The 
most important thing for the examining creditor to see is what 
other creditors have assented to the deed. It was intended that 
the deed of arrangement should be registered and not that part of 
it which could be got together in seven days. The whole deed is 
to be registered not a part of it. Where the rights of creditors 
are to be affected by the execution or non-execution of the deed, 
then those who do execute it must do so before registration. 

The Master of the Rolls (Loed Esher) : 

In this case a receiving order has been made under the Bank- Jud^ent. 
ruptcy Act, whereby the trustee of an assignment which is a deed 
of arrangement has desired to come in as a person aggrieved under 
a section of the Bankruptcy Act to dispute the validity of the 
Receiving Order. His ground is that he being the trustee of a 
deed of assignment for creditors, would be aggrieved if this bank- 
ruptcy were to stand, because he says " If this bankruptcy remains, 
it is a bankruptcy within three months of the time when the deed 

M.B. — VOL. VI. I 
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1889. of arrangement was executed and that being the arrangement it 

J^g is an act of bankruptcy, and if it is an act of bankruptcy, then I 

Batten, qjiA those whose trustee I am will be aggrieved because we shall 

Ex PARTS 

MiLNB. only come in as creditors with others. If the bankruptcy stands 
that will be the result, but I say that the bankruptcy ought not to 
stand, because the petitioning creditor in that bankruptcy is not a 
creditor to the extent of 50?." The answer to that is this " That 
might be true if you could present yourself here as a trustee of a 
deed of arrangement, but you cannot because your deed of arrange- 
ment has not been registered and as it has not been registered it 
is void altogether." 

Now the matter which will decide and determine the question 
seems to be whether this deed of arrangement is properly regis- 
tered. If it is not properly registered it is enough to say that I 
shall assume it would be void against all the world and this trustee 
could not come in. If it is properly registered then I am bound to 
say that he can, and the question therefore is whether it is or is 
not properly registered. Whether it is or is not properly registered 
depends on what is the true construction of the deed itself and 
then what is the effect upon it of the Act which obliges it to be 
registered. You must see how that Act will apply to it when you 
have once construed that deed, but it seems to me we must first 
construe the deed just as if there were no such Statute in 
existence. 

Now it is said that the deed which the trustee relies upon when 
he comes to dispute the bankruptcy never has been registered at all. 
It is said that there was a deed registered. That cannot be denied, 
but it is said that it is not this deed, because the deed which was 
registered has been altered and that the deed which was registered 
has become void because it has been altered, and there is no 
deed registered at all. 

Now, whether the deed has been altered or not must depend 
greatly on the construction of the deed. If all that has been done 
has been within the terms of the deed to carry out the deed, I 
cannot see how it can be properly held that the deed has been 
altered. To carry out a deed is not to alter it. You alter the 
deed if you alter the effect of the deed in any part of it ; but if all 
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you do is to carry out the deed I cannot myself see how you can i889. 
he said to have altered it. ^Trb 

Now, what has been done and what is the deed ? The deed BAiTBy, 

Ex PARTB 

first of all, deterpiines who are to be parties to the deed. There Milnb. 
are certain persons who are named as parties, and then you come 
to what creditors are to be parties to the deed. The first cre- 
ditors who are to be parties to the deed are ** The several persons, 
companies, and firms whose names and seals are hereunto signed 
and affixed." Those no doubt will be in the schedule, because 
that is the mode in which creditors do sign and affix their names 
and seals. They are to be parties to the deed by signing and 
sealing in the schedule. But then there is another set of people 
who are to become parties namely, " All other creditors of the said 
Charles William Batten acceding hereto." Besides those who 
come in and seal and sign in the schedule this says there are others 
who do not sign and seal, but who accede or assent thereto, 
that is to the deed. Accede there means assent to. They assent 
and become parties to the deed although they do not sign and 
seal. If they do assent to be parties to the deed they are parties 
to the deed by the terms of the very deed itself. They are parties 
to the deed just as much as those who have signed and sealed. 
Then it goes on in rather an odd way, but still plain enough, to 
say this : — The trustee is appointed upon trust, after paying many 
things, to pay all claims which are by law entitled to priority and 
BO on, and then in trust to divide the balance of such moneys 
rateably amongst the creditors parties hereto. Up to that 
point that clearly includes the creditors *' parties hereto." 
Who have we ^ot " parties hereto *' up to this moment ? Those 
who have signed and sealed and those who have assented 
without signing and sealing. Then you come, in a way which 
is sometimes done in these deeds and which makes difficulty 
always, to add under a sort of parenthesis some other creditors 
who are made parties to the deed besides those who are already 
enumerated, '' including as such creditors if the trustee and in- 
spectors shall determine but not otherwise, such persons being cre- 
ditors as may have refused or neglected to execute these presents." 
There is no time and no date fixed when you can say that they 
have ''neglected." Befused is plain enough. That would mean an 

I 2 
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1889. express refusal. They may have refused once to assent and after- 
IiTbe wards have been willing to assent but then if they have once 
Battbn, refused according to this the trustee may consider whether he 
MiLNB. will allow them to retract their refusal and to come in and assent. 
If he does then you have got a third set of people who become 
parties to the deed. I have already mentioned those who have 
executed by signing and sealing and those who have assented with- 
out ever having refused, but now you have a third class, namely, 
those who have once refused but who are afterwards willing to 
come in and whom the trustee allows to come in. That is a third 
class. Then here is a fourth class. Those who have " neglected 
to execute." I say that the time at which it can be said they have 
neglected is not fixed but it is to be supposed there is some time 
or other at which they have neglected to sign, but then after 
having neglected they are willing to come in, and the trustee allows 
them to come in. He may reject them. If he rejects them after 
they have refused or rejects them after they have neglected, when- 
ever that is, they cannot come in at all and they will not be parties 
to the deed ; but if after having neglected they then are willing to 
come in and he lets them come in that is a fourth class of creditors 
who have now come in. Then what is the result? They are 
parties to the deed. Then you have as parties to the deed all 
those creditors. Then what is to happen ? The residue is to be 
divided amongst the creditors '' parties hereto." Then the moment 
they have done any one of these four things they are parties. 
Whenever they do these things what do they do ? They carry out 
the deed. They are parties to it. Therefore when they come 
into any one of these four classes, however late, if it is before dis- 
tribution they have come in as parties to the deed, and however 
late they may have done so, when they do so, they are carrying out 
the deed and not altering it. What they do is carrying out the 
deed. How can that which carries out the deed be said to alter 
it? It cannot. The suggestion is that at a moment this deed 
was complete and at some time afterwards it was altered. If what 
I have said is true, this deed never was complete, and never was 
altered. It never was complete until it had been fully carried out 
by all that has been done and therefore it has never been altered. 
Now comes the question whether it has been rightly registered 
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and that is quite a different thing. If it has been rightly regis- i889. 
tered, although it was not complete in one sense, then it has not ^[J^ 
been altered : and it has always remained the same deed. It is not Battbn, 

£x PAHTB 

that there has been a deed which has been avoided by something Milnb. 
which has altered it but it never has been altered. It is always 
the same deed, and everything that has been done under the deed 
has been the carrying out of the deed. Then comes the question 
" Has it been registered ? " and upon that we must come to the 
Statute and see whether anything has been done in attempting to 
register the deed which ought not to have been done and which 
vitiates the registration or whether anything has been omitted to 
be done which has made the registration ineffective. 

Now the effect of this Statute, as I have said, is this, that if a 
deed of arrangement is not registered it is altogether void against 
all the world. If a deed has been registered it does not prevent it 
from being an act of bankruptcy. Although it has been regis- 
tered, it is an act of bankruptcy ; and if therefore, it can be relied 
upon as an act of bankruptcy — that is if it is within the limit of 
time of the bankruptcy within which it can be relied upon, although 
it has been registered it is an act of bankruptcy. But if it is void 
altogether, that question does not arise. 

Now it is said that this deed was void altogether for want of 
registration. The first section of the Act of 1887 with which we 
have to deal is section 5. A deed of arrangement '' shall be void 
unless the same shall have been registered under this Act within 
seven clear days after the first execution thereof by the debtor or 
any creditor." There is a time limited for its registration, namelj', 
within seven days after the debtor has executed it or within seven 
days, not after the creditors have executed it, but after " any credi- 
tor " has executed it. If the debtor executes it firsts according to 
that, it must be registered within seven days after he has executed 
it. If a creditor executes it first then within seven days after he 
has executed it although others have executed it later. The time 
of starting is the first execution of the deed by somebody either by 
the debtor or by one creditor. If you take section 5 alone that 
would seem to be clear. Let us see whether there is anything in 
the Statute which cuts that down. Section 6 says the registration 
** shall be effected in the following manner : — A true copy of the 
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1889. deed, and of every schedule or inventory *' — now mind, it is not 

Inrb ©very schedule or inventory which may exist, or which may be 

Batten, ^sed with refi:ard to the deed : But here the words are distinct 

£X PABTB 

MiLNB. ** every schedule or inventory thereto annexed " — that is the first, 
and if it is not annexed it is not within that part of it — " or therein 
referred to." Therefore you must have a reference to the parti- 
cular schedule to bring it in and those are the schedules a copy of 
which is to be registered — a schedule annexed to the deed or a 
schedule referred to in it. If the deed is to be registered within 
seven days after its execution by somebody and there is a schedule 
annexed to it, one would think that a copy of that schedule must 
be given in at the time of the registration. How can you give a 
copy of the schedule at the time of the registration, unless you 
give a copy of the schedule as it is at that moment. Then if there 
is a schedule referred to, it is just the same thing. You are to 
give a copy of it. Then you must give a copy of it as it exists at 
that moment and then you will have complied with the Statute. 
The section goes on : — " Or therein referred to shall be presented 
to and filed with the registrar within seven clear days after the 
execution of the said deed." If there is a schedule annexed to it 
or there are schedules annexed or if there is a schedule referred to 
or there are schedules referred to, a copy of it is to be given in and 
filed. That must be in the state in which they are at that time. 
If there are any schedules which neither are annexed to nor 
referred to in the deed they need not be filed at all, and there is 
nothing to show they are to be filed within that clause. 

Then you have this : — ** together with an affidavit verifying the 
time of execution and containing a description of the residence and 
occupation of the debtor, and of the place, or places where his 
business is carried on." That is an affidavit not made by the 
debtor or by anybody named. It apparently may be made by any- 
body. That affidavit is to go in and there is nothing in that 
affidavit which does not exist at that moment. Then you have 
another affidavit: — "And an affidavit by the debtor stating" — 
what ? Not stating the number of creditors who have assented or 
the number of creditors who have sealed, but " stating the total 
estimated amount of property and liabilities included under the 
deed, the total amount of composition payable thereunder and the 
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names and addresses of " — what ? Not of the creditors who have i889. 
become parties to the deed ; not of the creditors who have signed ^JJ^ 
and sealed : not of the creditors who have assented, but of " his Battbh, 
creditors. That is to say he is to give a true affidavit of all his Milnb. 
creditors. Is there anything in that which shows that everybody 
must have sealed at the time when the registration was to take 
place ? It seems to me certainly not. There is nothing in section 
12 when one comes to consider it which affects what is to be done 
at the moment of registration. It is only as to what a person may 
look at and what he may copy and take away, but that does not 
alter the registration. 

Upon the reading of the Statute it seems to me to be wrong to 
say, as the Attorney-General and Mr. Muir Mackenzie, have said, that 
the schedule which is to contain the names of those who sign and 
seal must be completed before there can be a registration. Nay so 
far from there being anything which says that that must be so, it 
would seem that would defeat the Act if that were necessary. If 
you cannot register until all who are to sign and seal have signed 
and sealed and are in the schedule, then in such a deed as the 
present it would be impossible to register it according to the 
Statute, because if that were true, it would almost inevitably be 
that the schedule would not have been filled up within the seven 
days, and if it had not been filled up within the seven days accord- 
ing to that argument there cannot be registration. It seems to me 
to construe the Statute in that way would be to defeat it. I do 
not agree with what Mr. Muir Mackenzie says that this Act is to 
be construed strictly, and that with regard to registration it is to 
be construed strictly. On the contrary I should think that the 
object of the Legislature was principally that the deed should be 
registered, and that all deeds of arrangement should be registered, 
and if so, instead of construing it strictly, one ought to construe it 
largely, so as to bring within its grasp, not only the few deeds of 
arrangement in which the schedule will be filled up within seven 
days of its commencement but all deeds of arrangement including 
those where the schedule is not filled up seven days after the 
arrangement. If that be so this deed was rightly registered 
according to the Act. All the conditions of registration and all the 
forms of registration which are required were all fulfilled. Then it 
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1889. is a deed rightly registered and which has not been altered so as to 
ItTiLB render it a void deed so as to defeat it by any alteration since the 
Battbn, registration because all that has been done since the registration 
Milne. has not been either for the purpose of or with the effect of alter- 
ing the deed, but only for the purpose and with the effect of 
carrying out the deed. Under those circumstances it seems to me 
that the deed upon which this trustee is relying is a registered 
deed. This as I haye said before does not prevent it from being 
an act of bankruptcy. It was an act of bankruptcy but then it is 
met by the Bankruptcy Act, and not by this Act in this way. It is 
an act of bankruptcy if it is within the time. That would be fatal 
to it as to its effect in favour of these creditors but it leaves them 
as creditors and enables them to come in and say this receiving 
order ought not to have been made ; it affects us if it is made, it 
makes that which we have done an act of bankruptcy which can be 
relied upon but it ought not to remain to molest us because the 
petitioning creditor's debt is not a sufficient debt upon which to 
found a receiving order. I think therefore that they have a locus 
standi and that their objection to the bankruptcy is fatal and there- 
fore with great deference I must differ from the decision of the 
Divisional Court, and say that this appeal must be allowed. 

Fry, L.J. : 

The question in this case comes before us in rather a curious 
way. It is admitted that if the appellant Mr. Milne can open his 
mouth to the Court he will be able to defeat the petitioning 
creditor, because the petitioning creditor has it is admitted 
no sufficient debt to support the petition, and therefore the 
simple inquiry is this. Can Mr. Milne be heard at all upon the 
matter ? 

Now Mr. Milne claims under a deed executed on June 25th, 
1888. He is the trustee and assignee of the whole of the debtor's 
property. On that June 25th, the deed in question was executed by 
the debtor Batten, by the trustee, Mr. Milne, by the mother of the 
debtor who was postponing a claim which she had on the estate in 
favour of creditors generally, and by another person who filled 
the double character of Inspector under the deed and a creditor 
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of Mr. Batten's. Now at common law the execution of that instru- ^ggg^ 
ment undoubtedly passed the property, or whatever was comprised j^^ 
in it to Mr. Milne. What was previously vested in the debtor BATTEy, 

£x PARTE 

became vested in Mr. Milne, but under the Bankruptcy Act that Milnb. 
instrument would be a void mstrument by a bankruptcy within 
three months, and the estate would be divested from Mr. Milne. 
Theretore primd facie Mr. Milne is a person who will be aggrieved 
if his assignor is wrongly made bankrupt. He is therefore priiud 
facie a person who is at liberty to open his mouth to show that his 
assignor cannot properly be made a bankrupt. That primd facie 
title of Mr. Milne to be heard is endeavoured to be met in this way. 
It is replied " No, your deed of June 26th is a void instrument ; 
you are therefore not aggrieved by the bankruptcy." That is the 
question which we have to determine, namely, whether that alle- 
gation is true and can be supported or not. 

Now I pass on to observe that after June 25th, viz., on July 2nd^'and 
therefore within seven clear days of the execution by the debtor, the 
deed was duly registered in pursuance of the Act of 1887 to which 
our attention has been so fully directed. Subsequently to that date 
certain creditors beside the one that executed on June 25th appended 
their names and seals in the schedule as creditors of the debtor. 
These are the short £eu^s. 

Now it is said in the first place that the deed was altered in a 
material particular by the signature of those creditors, and therefore 
it is said that the deed was void. But there are two answers both 
of which are in my judgment sufficient to meet the allegation. In 
the first place it is common knowledge that the subsequent can- 
celling of an instrument which has conveyed an estate, does not 
divest the estate which has been conveyed by it. It may affect and 
may destroy the evidence of the conveyance, but it does not divest the 
estate. Therefore speaking still as if this matter were at common 
law it is obvious that the execution by the creditors after June 25th 
and after July 2nd, cannot avoid the assignment of the property 
which had been effected on June 25th and which was in full force 
on July 2nd. Therefore the estate which had been vested in Mr. 
Milne remained vested in him even if the deed was subsequently 
cancelled and he has a primd fade right to appear in the matter to 
show that by the bankruptcy that estate has not been divested from 
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1889. him. That is the first answer and I think it is a good answer in 

In ke ^^' 

Batten, Then the next is this : that the execution by the creditors sub- 

Ex PABTE 

MiLNB. sequently is not a material alteration of the deed in the sense in 
which those words are used when it is said that the material altera- 
tion of the deed would cancel it. And why? Because the 
subsequent execution was the fulfilling of the deed and not the can- 
celling of it. The deed itself carries on its face an intention that it 
shall be the subject of subsequent execution. The parties of the 
fourth part are '' The several persons, companies, and firms whose 
names and seals are hereunto signed and affixed respectively being 
creditors of the said Charles William Batten and all other creditors 
of the said Charles William Batten acceding hereto." Now acces- 
sion to a deed may be in various ways. One well-known and 
familiar way of acceding to a deed of this description is by executing 
the deed in the schedule, but further than that the accession by 
execution is a matter so entirely in the contemplation of the deed 
that the neglect or refusal to execute may give a right to the 
trustee to exclude a creditor from the benefit of it. So far then 
from the subsequent execution being a thing inconsistent with the 
deed it is a thing which the provisions of the deed are calculated 
to enable a trustee to compel. I cannot hold that that which the 
deed contemplates, and which the trustee under the deed may 
compel to be done, can cancel the deed itself. 

But it is said that however this matter may rest at common law 
the whole matter is affected by the statute of 1887 and that the deed 
is made void by that. Before I refer to the provisions of that Act 
of Parliament I wish to pause for one moment to consider what was 
the law and the practice at the time when that statute was passed. 
It is old and very familiar law that the Courts have leaned, and leaned 
very strongly in fftvour of allowing creditors to come in under such 
deeds as these. They have done so because the exclusion of 
creditors from the benefit of deeds is an injury to those creditors. 
It has done so because the scheme of such a deed is to let in all 
creditors and therefore by a series of decisions both at common law 
and in the Courts of Equity the inclination of the Courts has been 
made manifest — ^I would almost say to compel the trustee to allow 
everybody to come in, to make the administration of these instru- 
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ments as equitable as possible ; to give all creditors a pari passu i889. 
claim uuder them and accordingly it has been held over and over ^^ 
again that the filling up of the blanks in such instruments by the Batten, 
creditors coming in is not an alteration of the deed which could Milne. 
avoid it. 

Therefore we approach the Statute with the knowledge that the 
practice was to allow such creditors to come in and that the law 
favoured it and almost compelled it. Therefore we have to inquire 
whether the argument suggested on the Statute is a tenable one 
and whether the old practice and well known and fieimiliar law that 
existed at the time of the Statute was intended to be entirely 
altered in the manner that has been argued because the argument 
before us has been this, — that the Statute requires that the whole 
transaction shall appear on the face of the deed ; that all the 
creditors shall be in the schedule ; that the whole thing shall be 
finally fixed and settled at the time the copy of the deed is made, 
so that persons who have inspection of that copy may know exactly 
the whole position of the debtor's estate. It follows from that of 
course that after the registration no creditor however just his claim 
may be, however accidental may have been his omission to come in, 
can ever come in and therefore that equality between the creditors 
which had been the anxious desire of the Court previously to 
promote is to be excluded by the operation of this Act. ^ I can find 
nothing in the Act which leads to that conclusion, and I find a 
great deal which to my mind is absolutely inconsistent with it. 
In the first place, I find that the Act is addressed to all cases in 
which the instrument is in respect of the affairs of the debtor and 
is for the benefit of his creditors generally and I find that the words 
creditors generally are to include all creditors who may assent or 
take the benefit of the deed of arrangement. Therefore there is 
apparently an anxious desire that everybody who assents, everybody 
who is to take the benefit of it shall be included in the operation 
of these deeds, an indication that the old view of the law with 
regard to these deeds that they should include all, was in the mind 
of the Legislature. It is to be observed, it recognised that assent 
and taking the benefit does not require execution and does not 
require that they should be entered in any particular schedule. 
But again we have in section 5 of the Statute the time at which 
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1889. the registration is to be made^ fixed, and that is within seyen days 
In»b ^^ *^® ^'^* execution of the deed by the debtor or by any creditor. 
Batten, If the view Contended for by the respondents were correct every 
MiLNB. creditor who could come in must come in within these seven days, 
and yet the Act is silent as regards anything of the sort. The 
time of registration is fixed with regard to the time of the first 
execution of the instrument. The Act is entirely silent as to the 
last execution of it. It leaves that entirely open. Again if it was 
intended that the information to be given by registration should 
include all the creditors one would expect to find some provision 
that the deed should enumerate the creditors who were to be paid ; 
but the form of the deed is left absolutely open by the Statute. 
It need not mention the creditors at all by the schedule or other- 
wise and any instrument which conveyed the property to a trustee 
requiring him to pay creditors and leaving him to find out who 
they were would be within the scope of the Act and a copy of that 
would not furnish any information as to the creditors who they 
were, their addresses or the amounts they claimed. Again sec- 
tion 7 gives us an enumeration of the various particulars which 
are to appear on the face of the Begister. The creditors do not 
appear on the Begister. Nothing about them appears on the 
Begister whether their names nor their addresses nor the amounts 
they claim. Therefore neither the register nor the deed discloses 
it. But how does the Statute contemplate that the creditors are 
to be got at? In this way:— the names and addresses of the 
creditors are to appear from the affidavit of the debtor. But that 
affidavit is not to be disclosed to the public and therefore a person 
who goes and searches in the office has no means of learning from 
that the names of the creditors which is to my mind a very strong 
indication that there was no intention that the system of registra- 
tion should make the names and amounts of the creditors known 
to the public. But again the Statute requires that the affidavit 
of the debtor should state something about the liabilities. He is 
to state the estimated amount of his liabilities. 

Now if it was required that every creditor should execute before 
the seven days expired stating of course the amount for which he 
executed according to the ordinary practice and the debtor is 
estopped from denying that amount and the creditor is estopped 
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from claiming, any more, you would know the amount of the 1889. 
liabilities for which the deed was to stand and you would not j^^ 
want the estimated amount. The fact that they have to be esti- J^attbn, 

^ Ex PARTS 

mated is to my mind very strong indeed to show that they need Milne. 
not be definitely ascertained at the date of the registration. I 
come therefore plainly to the conclusion that the Statute was not 
intended to alter the law and practice with respect to such instru- 
ments as it existed before. It was no part of the scheme of the 
Act that the creditors should be ascertained at the date of 
registration; that the instrument was a conveyance of the legal 
estate not avoided either by the Statute or common law or by 
what took place subsequently and consequently that the legal estate 
was in Mr. Milne ; that he had a right in respect of that to appear 
and show that he was not deprived of it by the subsequent bank- 
ruptcy. For these reasons I am not able to agree with the con- 
clusions of the learned judges in the Divisional Court and I think 
that the appeal must be allowed and the bankruptcy order dis- 
charged. 

Lopes, L.J. : 

I have very few words to add as the matter has been so exhaus- 
tively dealt with ; but the question in the case is whether this deed 
is registered in compliance with the Act of 1887. The material 
objection which is taken is this, that the deed produced is not the 
same deed as the deed registered because there is an addition to it, 
that addition being the execution by certain creditors after registra- 
tion. It is said that is a material alteration which avoids the 
deed. Now nothing that has been done subsequent to registra- 
tion to my mind alters the contract contained in that deed. What 
has been done subsequently is simply that which is contemplated 
by the deed and so far in my opinion from altering the deed it 
carries it out efiectively. I think therefore that there has been 
no material alteration such as would make the deed produced a 
different deed from the deed registered and so avoid it. The deed 
produced and the deed registered are the same. With regard to 
the registration I can see no provision in the statute with regard to 
registration which has not been complied with. Mr. Mackenzie in 
his argument relied very much on sub-section (1) of section 6 and 
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1889. he relied on these words, " A true copy of the deed and of every 

Inu schedule or inventory thereto annexed or therein referred to." 

Battbn, Now in my opinion these words " schedule or inventory thereto 

MiLNB. annexed or therein referred to " mean schednle or inventory 

existing at the time of the registration of the deed and do 

not mean a completed schedule. Mr. Milne has therefore in my 

opinion a locus standi and if he has a locus standi he is a party 

aggrieved and he is entitled to raise the point that there is no 

good petitioning creditors' debt upon which to found a receiving 

order. 

I am of opinion, therefore, that the receiving order was bad and 
the appeal ought to be allowed. 

Appeal allowed with costs. 

Solicitors : Bum dt Berridge, agents for H. C. TrapneU, Bristol, 
for Mr. Milne. 
The Solicitor to the Board of Trade, for the Official 
Receiver. 
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PRACTICE. 

In re WENDT, Ex parte THE OFFICIAL RECEIVER. 

Bankruptcy Act, 1883, section 17. 

Bankruptcy Rules, 1886. Rules 184, 185, 186. 

Jurisdiction — Debtor out of Jurisdiction of Court — Power to Direct Service of 
Order to attend Pvhlic Exarnmation. 

The Court has no jurisdiction under the Bankruptcy Act, 1883, to 
direct service on a debtor who is out of the jurisdiction of an order 
requiring him to attend for public examination. 



COURT OF 
APPEAL. 

Mastbb of 
THE Rolls, 

Fry, L.J., 
Lopes, L.J. 

1889. 
AprU I2th. 
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HIS was an appeal on behalf of the official receiver acting as 
trustee in the bankruptcy of E. H. Wendt, from an order of Mr. 
Registrar Linklater refusing leave to serve out of the jurisdiction 
of the Court an order on the debtor directing him to attend for 
public examination. 

In 1887 the debtor Wendt was adjudicated a bankrupt, the act of 
bankruptcy alleged in the petition being that specified in section 4 
sub-section 1 (d) of the Bankruptcy Act, 1888 : — ^viz. that he had 
departed and remained out of England with intent to defeat or 
delay his creditors. 

The debtor was now at Antwerp, and the official receiver desired 
to serve the order to attend for his public examination upon him 
there. 

The Registrar expressed his willingness to make the order 
asked for if he had jurisdiction to do so, but he came to the con- 
clusion that he had no jurisdiction. 

From that decision the official receiver appealed. 

Muir Mackenzie : for the Official Receiver. 

The question is entirely one of jurisdiction. The registrar said 
that if he had had the power to make the order he would have 
made it. The object of the order is that if the debtor came within 
the jurisdiction he could be at once arrested. In the absence of 
any order there would be certain preliminaries to be gone through 
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which might give him the chance of getting away again. The 
order would he futile if he never came within the jurisdiction. In 
the absence of the debtor the public examination was adjourned 
sine die. He is known to be at Antwerp and could be served there 
perfectly well. By section 127 of the Bankruptcy Act, 1883, a 
power is given to make revoke or alter general rules for carrying 
into effect the objects of the Act which '' shall be judicially noticed 
and shall have effect as if enacted by this Act." — " Provided always 
that the said general rules so made, revoked or altered, shall not 
extend the jurisdiction of the Court." By Rule 179 of the Bank- 
ruptcy Rules 1886 " The official receiver shall cause a copy of the 
receiving order sealed with the seal of the Court to be served on 
the debtor " and by Rule 184 " When a receiving order has been 
made against a debtor, it shall be the duty of the official receiver 
to make an application to the Court to appoint a day and hour for 
holding the public examination of the debtor, and, upon such 
application being made, the Court shall by an order appoint the 
day and hour for such public examination, and shall order the 
debtor to attend the Court upon such day and at such hour." By 
Rule 186 '' If the debtor fails to attend the public examination at 
the time and place appointed by any order for holding or proceed- 
ing with the same, and no good cause is shown by him for such 
failure, it shall be lawful for the Court, upon its being proved to 
the satisfaction of the Court that the order requiring the debtor to 
attend the public examination was duly served, and without any 
further notice to the debtor to issue a warrant for his arrest as 
provided by section 25 (1) (d) of the Act, or to make such other 
order as the Court shall think just." And by Rule 186 '* Where 
any order is made appointing the time and place for holding the 
public examination of a debtor, the official receiver shall serve a 
copy thereof on the debtor, and shall give to the creditors notice of 
such order, and of the time and place appointed thereby. The 
official receiver shall also send a notice of such order to such local 
paper as the Board of Trade may from time to time direct, or in 
default of such direction as he may think fit, and shall forward 
notice of such order to the Board of Trade to be gazetted.'* The 
rules say that the notice is to be served but they do not say that 
it may be served out of the jurisdiction. Under the old act the 
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debtor was required to attend, but here the rules say the Court 1889. 

" shall order the debtor to attend." It is quite clear that a peti- ^^^ 

tion can be served out of the jurisdiction, for by Eule 156 it is pro- Wbndt, 

vided that " Where a debtor petitioned against is not in England Thb 

the Court may order service to be made within such time and in kbcbiyer. 
such manner and form as it shall think fit." The game in the 
case of a bankruptcy notice by Rule 141. 

The Masteb of the Bolls (Lobd Esheb) : 

I think the rule of construction is clear that whenever Parliament Judgment, 
enacts anything to be done by one of the Queen's Courts the 
meaning is that Parliament has only enacted that the Court may 
do that thing within the Queen's dominions — that is within the 
jurisdiction of the Court — unless Parliament enacts that it can be 
done out of the jurisdiction of the Court. If Parliament says that it 
may be done out of the jurisdiction, the Court must do it out of the 
jurisdiction. Here there is no express enactment and the rule I 
have stated applies and it is that the thing can only be done within 
the Queen's dominions. 

Fry, L.J., and Lopes, L.J., concurred. 

Appeal dismissed. 

Solicitor : W. W. Aldridge, for the Official Eeceiver. 
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PBACTICR 

In re BRITTON. 

Buo&B Bankruptcy Act, 1883, section 55 and section 97, svh-section (3). 

M*- J^sTicB Bankruptcy EuUs, 1886, Rules 27, 28. 

1889 

,_^ Special Case — Disclaimer of Lease — Application for Vesting order — Service of 

April Zrd, Notice by Lessor— Evidence — Eight to Order, 

and 17 th, 

Where application is made by a trustee in bankruptcy for leave to dis- 
claim a lesBe the lessor is entitled as soon as he is served with notice of 
the trustee's application to serve notice of motion for a vesting order upon 
the parties interested and he need not wait until leave to disclaim has 
been actually given ; but in such case the lessor will run the risk of 
having his motion dismissed with costs if leave to disclaim is refused, or 
if it should prove that notwithstanding leave to disclaim being given the 
lessor is not entitled to a vesting order. 

Whether an affidavit or other evidence is required in support of the 
notice of motion by the lessor is a matter for the Judge whose duty it is 
to see that the respondents are not taken at a disadvantage by reason of 
their ignorance of the terms of the option which is offered to them. 

As a general rule if the lessor succeeds in bringing himself within the 
provisions of section 65, sub-section (6), of the Bankruptcy Act, 1883, the 
Court after giving leave to disclaim ought to make a vesting order on his 
application, but such rule may be subject to exceptions. 



T, 



. HIS was a Special Case stated by the judge of the Birmingham 
County Court pursuant to section 97, sub-section (8) of the Bank- 
ruptcy Act, 1883, for the opinion of the High Court of Justice in 
the following form : — 

"1. This case arises out of an application for vesting orders 
consequent upon a motion by the trustee for leave to disclaim the 
two leases of 1798 and 1887 hereinafter mentioned and which are 
to be referred to as part of this case. 

2. The motion for leave to disclaim came on for hearing on 
December 18th, 1888. The motion was adjourned in order that 
the lessor might apply for vesting orders, and that all parties 
interested in the said leases might be before the Court. On 



HIGH COUKT OF JUSTICE. 131 

January 2nd, 1889, the lessor served notices of motion on all iggg. 
parties claiming to be interested in the property sought to be dis- ^^^ 
claimed. The said notices claimed that the said parties should be B&ittok. 
excluded from all interest in, and security upon, the property so 
disclaimed unless they should then and there declare their option 
to consent to an order vesting the property comprised in the said 
leases upon the terms of their being subject to the same liabilities 
and obligations as the bankrupt was subject to under the said leases 
at the date of the petition. 

8. At the adjourned hearing on January 17th, 1889« leave to 
disclaim the said leases was given to the trustee. Certain of the 
parties served with the said notices by the lessor, did not appear, 
and as against them an order was made excluding them from all 
interest in the property disclaimed and as ag£(inst them vesting it 
in the lessor. The other parties served who appeared, raised 
various contentions, which are now submitted to the High Court 
pending which the said motions stand adjourned. 

The material facts are as follows : — 

4. By a lease dated September 7th, 1793, The Beverend Thomas 
Lane as Bector of the Parish Church, Handsworth, leased to 
Thomas Southall, 5 acres 2 roods and 20 perches of glebe land on 
a building lease expiring on June 21st, 1892, reserving a rent of 
21Z., and containing a covenant on the part of the lessee to repair. 

6. On July 10th, 1885, a part of the said land comprising 8 
roods 8 perches was taken compulsorily by the London and North- 
Western Eailway Company, and the ground rent apportioned in the 
sums of ni. 5«. Sd. for the land not taken, and 9L lis. 9d. for the 
land taken by the company. This last portion of the land need not 
be further considered in this matter. 

6. On October Blst, 1887, the lease of the remainder of the land 
(other than that taken by the said Bailway Company) was assigned 
to the bankrupt subject to the apportioned ground rent of 172. 5^. 9d, 
and subject to an underlease dated July 2lBt, 1794, which had been 
granted, but with the benefit of an improved ground rent of 
27i. 10«. reserved by such underlease. 

7. By the said underlease dated July 21st, 1794, Thomas 
Southall the said lessee underleased 4 acres 8 roods and 12 perches 

K 2 
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1SS9. of the land mentioned in paragraph 4 to John Wadhama at an im- 
iTbs proved gronnd rent of 27/. 10«. and expiring on Jnne 16th, 1892. 
Bbiitox. g. Of the said 4 acres 3 roods 12 perches mentioned in the last 
paragraph, hy an assignment dated March 19th, 1885, 2 acres 2 
roods called Whitehall were assigned to Jacob Biggs for the residue 
of the term granted by the said underlease to John Wadhams and 
expiring on Jnne 16th, 1892, rent free, but subject to the lessee's 
covenants and conditions contained in the said underlease of June 
21st, 1794. The said John Wadhams and his successora in title 
granted sub-leases, at ground rents, of portions of the property 
comprised in his said underlease of 1794 to, amongst othera, the 
various persons, or their predecessors in title, whose names herein- 
after appear ; which sub-leases are still subsisting. 

9. Such part of the land included in the said underlease of July 
2l8t, 1794, as was not assigned to Jacob Biggs as aforesaid, was on 
March 25th, 1887, assigned to William Clarke, subject to the 
aforesaid sub-leases and the ground rent of 27Z. 10«* reserved 
by the underlease of July 21st, 1794, but with the benefit of im- 
proved ground rents reserved by the sub-leases. 

10. The sub-lessees referred to in the last paragraph and who are 
now interested in this matter are as follows : — 

* Ilk * * * ^ ¥^ 

11. The Eevd. William Randall, D.D., Rector of the Rectory and 
Parish Church of Handsworth, had prior to November Ist, 1887, 
succeeded the Revd. Thomas Lane as Rector, and as such Rector 
was entitled, as part of his glebe to the reversion expectant upon 
the lease of September 7th, 1793. 

12. On November 1st, 1887, the bankrupt as assignee of the 
lease of September 7th, 1793, subject to the underlease of July 
21st, 1794, and the sub-leases hereinbefore mentioned, accepted a 
fresh lease, dated November 1st, 1887, from the said Revd. 
William Randall, D.D., Rector of the Rectory and Parish Church 
of Handsworth of 10,510 yards of land, being the land mentioned 
in paragraph 9, that is to say, the land comprised in the underlease 
of July 21st, 1794, to the said John Wadhams, and which was not 
assigned to Jacob Biggs by the assignment of March 19th, 1885. 

On behalf of the lessor it was contended : — 



HIGH COURT OP JUSTICE. 183 

(a) That as soon as he had been served by the trustee with js89. 
notice of motion for leave to disclaim, he was entitled to serve upon ^T^ 
parties interested in the property, notices calling upon each of Bjutt^k. 
them severally to accept a vesting order, or that, in the alternative, 

an order should be made vesting the property in him and excluding 
them from all interest in the same, so that all parties interested 
might be before the Court, and upon leave to disclaim being given 
the whole matter might be dealt with at one hearing. On behalf 
of some of the parties on the other side, it was contended that, 
having regard to the terms 9f section 56, sub-section (6) of the 
Bankruptcy Act, 1888, no notice of application for a vesting order 
can be served until leave to disclaim has been granted. 

(b) On behalf of the sub-lessees it was further contended that 
under Bules 27 and 28 of the Bankruptcy Rules, 1886, such appli- 
cation by the lessor must be supported by affidavit, or other 
evidence, and that the affidavit or other evidence must set forth or 
show the terms of the original lease or leases the liabilities and 
obligations of which the sub-lessees were to become subject to in 
the event of their electing to accept a vesting order. The lessor 
contended that this application did not require to be supported by 
affidavit or other evidence, inasmuch as it was merely consequential 
on, and subsidiary to, the motion by the trustee. 

(c) It was further contended on behalf of the sub-lessees that ' 
the Court might in its discretion refuse to make any order on the 
lessor's application. The lessor contended that upon this applica- 
tion being duly made the Court was bound to make an order 
putting the parties interested to their election. 

(d) It was admitted by the lessor, abandoning to this extent the 
claims contained in his notice of motion, that none of the liabilities 
and obligations of the new lease of November 1st, 1887, could be 
imposed upon persons who were interested in the property prior to 
that date, and did not claim under the new lease; but subject 
thereto, it was contended by the lessor that, if the sub-lessees 
elected to take orders vesting the property in them, the Court 
should not impose any terms or conditions, and should not appor- 
tion the liabilities and obligations of the bankrupt, but that each 
sub-lessee, in the event of there being two or more sub-lessees 
holding interests in separate portions of the disclaimed property. 
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1S89. mast take his yesting order subject to all liabilities and obligations 
^^^ of the bankrupt in the whole property. This was denied on behalf 
Beittow. of the sub-lessees, who contended that the Court should, if it made 
any order, impose conditions, and could declare whether they 
should hold as assignee from the bankrupt or in the same character 
as the bankrupt, or any other terms and conditions as might seem 
just. 

(e) Certain of the sub-lessees contended that in consequence of 
the surrender by operation of law of the lease of 1793 under which 
they respectively held, they were not, subject to the liabiUties and 
obligations to which the bankrupt was subject in respect of the 
said property at the date when the bankruptcy petition was filed ; 
and ought not to be excluded from their respective interests in the 
securities upon the said property although not consenting to be 
subject to the liabilities and obligations of the lease of 1798. 
The questions of law for the opinion of the High Court are : — 

1. Whether upon an application by the trustee for leave to dis- 
claim a lease the lessor can serve notice of motion for a vesting 
order on the parties interested or, whether no such notice of 
motion can be served until leave to disclaim has been given. 

2. Whether, if such notice of motion by the lessor can be so 
served ; it must necessarily be supported (a) by affidavit ; or (b) if 
not, then by other evidence. 

3. Whether if and when an affidavit,* or other evidence by the 
lessor is requisite, it must set forth, or show the terms of the lease 
or leases under which the bankrupt held, and the liabilities and 
obligations to which the sub-lessees may become subject, or any 
of them. 

4. Whether on an application being duly made, the Court must, 
after giving leave to disclaim, make a vesting order, or, whether it 
may decline to make any order on the lessor's application. 

5. Whether the lessor is entitled to call on the under-lessee, or 
each of the under-lessees severally, unconditionally to accept or 
refuse a vesting order, or vesting orders ; or whether the Court can 
impose terms and conditions, and can declare whether a sub-lessee 
is to hold as assignee from the bankrupt, or in the same character 
as the bankrupt, or on such other terms and conditions as may 
seem just. 
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6. Whether, if the Court cannot in its discretion impose condi- i ^89. 
tions, it can nevertheless apportion the liabilities and obligations of J^^ 
the bankrupt in the event of there being two or more under-lessees. Bbittok. 

7. Whether the contentions of the sub-lessees, set forth in para- 
graph (e) are well founded and applicable to the facts of this case ; 
and whether they are subject to any, or if any which, of the 
covenants or conditions of the said lease of 1793 and whether they 
can be ordered in terms of the notices mentioned in paragraph- 1, 
to be excluded from all interest in, and security upon, the property 
disclaimed (which includes their holdings) unless they consent ta 
an order vesting their respective portions of the property in the 
lease of 1793 in them on the terms mentioned in the notices, not- 
withstanding such surrender by operation of law, of the former 
lease as mentioned in paragraph 12." 

Muir Mackenzie : for the Board of Trade stated the case. 
April nth. 

Cave, J.: 

This case is a somewhat complicated one, and requires a careful 
attention to dates in order that it may be thoroughly understood. Jadgment. 
On September 7th, 1793, the Rector of Handswortb granted 
Southall a lease of 5 acres 2 roods 20 poles of land for a term 
expiring June 21st, 1892. So far we have only two parties, the 
Rector who is the lessor and Southall who is lessee. On July 
21st, 1794, Southall sub-leased 4 acres 8 roods 12 poles to 
Wadhams for a term expiring on June 16th, 1892. Henceforward 
we have three parties. The Rector the lessor, Southall the lessee, 
and Wadhams the sub-lessee. We need not trouble ourselves about 
Wadham's sub-lessees at present. On March 19th, 1885, part of 
the sublease of 1794 was vested by assignment in Biggs, and on 
March 25th, 1887, the residue was vested in Clarke. On October 
31st, 1887, the lease of 1793 became vested by assignment in the 
bankrupt Britton. At the conclusion of this transaction the 
parties are as follows : the then Rector assignee of the reversion 
of the leade of 1798, the -bankrupt the assignee of the lease of 
1793 and Biggs and Clarke assignees in divided parts bf the lease 
of 1794. On November 1st, 1887, the bankrupt took a. new lease 
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1889. of SO much of the land demised by the lease of 1794 as was not 
IjTke included in the assignment to Biggs. This effected a surrender 
Bbitton. J)y operation of law of so much of the land as was covered by the 
new lease, and at the same time operated as a new demise by the 
Hector. Taking these operations separately, the effect of the 
surrender was that the Rector became by virtue of the 8 & 9 
Vict. c. 106, section 9 entitled to the reversion expectant on the 
determination of Clarke's interest in the lease of 1794 and entitled 
to enforce the provisions of that lease against Clarke, and liable to 
have them enforced by Clarke against him. This position was of 
course only momentary for the lease of November Ist, 1887, which 
operated as a surrender of so much of the land included in the 
lease of 1798 as was also included in the lease of November Ist, 
1887, also operated as a demise by the Hector of that land subject 
to the sublease of 1794. For the moment by virtue of the sur- 
render, the parties were reduced to two, the Hector the reversioner 
expectant on the determination of the lease of 1794, and Clarke 
the lessee. The ultimate effect of the demise of 1887 was to get 
rid of the lease of 1798 quoad Clarke's interest, and to leave 
Clarke the lessee under the lease of 1794 with the bankrupt as 
the immediate reversioner by virtue of the demise of 1887 and the 
Hector as the ultimate reversioner. I do not gather from the 
special case that Clarke has ever surrendered, or forfeited his 
interest in the lease of 1794, still less that the sub-lessees have 
done so. Then comes the disclaimer which replaces the Hector 
in the position which he occupied momentarily on November Ist, 
1887. He is now again quoad Clarke, the reversioner expectant 
on the determination of the lease of 1794 and is entitled to 
enforce the obligations of that lease on Clarke, and when the 
rent reserved thereby has been apportioned to distrain for such 
apportioned part on the persons actually in possession of the land 
included in Clarke's share. If the Hector wants no more than 
this, the law gives it him, and he does not want a vesting order. 
If he wants more he has no right to more. He can distrain for an 
apportioned part of the^ ground rent of 271. lOs. reserved by the 
lease of 1794 and he can sue Clarke on the covenant to pay rent^ 
as well as on the other, covenants in the lease of 1794. As far as 
I can judge, the Hector seems to have asked for less than he was 
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entitled to, — at any rate as against Clarke — without any order. 1359. 
Still as it seems to me, the case is not within the section and the j^^ 
application should he dismissed as he has no right at all to compel Brixton. 
the suh-lessees to come under any other liability to him than that 
which they are now under, that is the liability to have their goods 
distrained if the part to be apportioned of the rent of 27Z. 10«. 
reserved by the lease of 1794, is not duly paid to him. 

Some further complication has been introduced into this case by 
the order made by the learned Judge against those sub-lessees who 
did not appear. How the matter stands, with regard to that, I 
cannot say, without knowing more of the facts, and also of Clarke's 
position. Possibly these sub-lessees and Clarke may have all 
acquiesced in the orders, in which case the rent to be paid by 
Clarke for so much of the land as he retains will be proportionately 
reduced. 

This disposes of the case, but I will answer the other questions. 
I see no reason why the lessor should not give his notice as soon 
as he is served with notice of motion for leave to disclaim, if he 
likes to take the risk of having his motion dismissed with costs if 
leave to disclaim is refused, or if it turns out, as here, that not- 
withstanding leave to disclaim is given he is not entitled to a 
vesting order. Whether an affidavit or other evidence is required 
is entirely for the Judge who will, of course, take care that the 
respondents are not taken at a disadvantage by not knowing the 
terms of the option which is offered them. As at present advised 
I think that if the lessor brings himself within the section he 
ought as a general rule, to have his order, but I cannot say that 
this is a rule to which there can be no exception. 

The 5th and 6th questions I shall prefer to answer in the con- 
crete when they arise, and not in the abstract. 

As to the 7th question I have answered this already. The lease 
of 1798 is gone as to Clarke's land and Clarke is bound to the 
Rector by the terms of the lease of 1794 and the sub-lessees are 
bound to Clarke by the terms of their sub-leases. No order can 
be made on the sub-lessees and the Rector's motion should be 
dismissed. 

Solicitor : The Solicitor to the Board of Trade,^ for the Board of 
Trade. 
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PRACTICE. 

° A^LSf ^ ^ BROCKELBANK, Ex pabte DUNN & OTHERS. 

Bbfobb thb „ 

Master op Banhmptqj {Discharge and Closure) Act, 1887, section 2, svihsection (3). 

THB Rolls, Ba^ikruptcy Act, 1883, set^ion 28, sub-sectum (2). 

LiNDLBT, 

Lom/ L J Discharge—Misdemeanour committed by Bankrupt— Duty of Court— Debtors Act, 
1889. * ' 1869 (32 <fc 33 Vict. e. 62), section 13, «w6-«!cttan (I). 

ifay SrcK. Section 2, sub-section (3), of the Bankruptcy (Discharge and Closure) 

Act, 1887, provides that on application by a bankrupt for his discharge 
the Court '' shall refuse the diBcharge in all cases where the Court is satis- 
fied by evidence that the debtor has committed any misdemeanour under 
Part II. of the Debtors Act, 1869, or any amendment thereof." 

Held : That the words must be limited to mean <* in all cases connected 
with or arising out of the bankruptcy in question " ; and where the alleged 
offence is in no way connected with the bankruptcy proceedings and does 
not affect the creditors or the property distributable amongst them the 
Court is not bound to enquire into it or to take it into consideration in 
granting the discharge. 

Where in an Act of Parliament the Legislature has used language of so 
wide a character that if its full effect is given to it, it must lead to pal- 
pable injustice and will produce consequences revolting to the mind of 
aoy reasonable man, the Court will always endeavour, unless expressly 
prevented, to place upon such language a reasonable limitation on the 
ground that the Legidature could not have intended such consequences to 
ensue. 



T: 



. HIS was an Appeal on behalf of certain creditors of the bankrupt 
against an order of Mr. Begistrar Brougham, by which he granted 
the bankrupt his discharge under the Bankruptcy (Discharge and 
Closure) Act, 1887. 

The debtor TIiomoB Brockelhank, who carried on business as a 
ship and insurance broker, was adjudicated bankrupt on February 
22nd, 1878, and in 1882 he was convicted of obtaining from 
Messrs. Jackson <£ Graham certain goods and furniture by false 
pretences and was sentenced to six years' penal servitude for the 
o£fence. 
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In 1888, after his release from prison, the bankrupt applied for 
his discharge under the Bankruptcy (Discharge and Closure) Act, 
1887, but the application was opposed by certain creditors on the 
ground that the debtor had committed a misdemeanour under 
Part II. of the Debtors Act, 1869, whereby he was disentitled to his 
discharge by reason of section 2, sub-section (8), of the Bankruptcy 
(Discharge and Closure) Act, 1887, which provides that on the 
hearing of an application for discharge the Court may hear any 
creditor, and receive such evidence as the Court thinks fit, &c., 
and may either grant or refuse the order of discharge or suspend 
the operation of the order for a specified time, or grant the order 
of discharge subject to any conditions with respect to any earnings 
or income which may afterwards become due to the debtor or with 
respect to his after-acquired property; — " Provided that the Court 
shall refuse the discharge in all cases where the Court is satisfied 
by evidence that the debtor has committed any misdemeanour 
under Part 11. of the Debtors Act, 1869, or any amendment 
thereof." 

The registrar held that as the misdemeanoui* had been committed 
after adjudication although before the application for discharge, he 
was not bound to refuse the application, and he thereupon made 
the order granting the bankrupt his discharge. 

From that order certain creditors now appealed. 



1889. 

In SB 

BaOCKEL- 

BANK, 
£X FABTE 

Dunn & 
Others. 



Sidney Woolf: for the creditors. 

The registrar had no power to grant the discharge in this case. 
The bankrupt had brought himself within the provisions of section 
2, sub-section (8), of the Bankruptcy (Discharge and Closure) Act, 
1887. He had committed a misdemeanour under Part 11. of the 
Debtors Act, 1869. The misdemeanour was under section 13, 
subsection (1), of the Debtors Act, 1869, which provides that a 
person shall be deemed guilty of a misdemeanour and on conviction 
shall be liable to imprisonment ''If in incurring any debt or 
liability he has obtained credit under false pretences, or by means 
of any other fraud." , It is immaterial that the ofience for which 
the debtor was actually indicted was the statutory one of obtaining 
goods by false pretences and not that of obtaining credit. Section 
2, sub-section (8), of the Bankruptcy (Discharge and Closure) Act, 
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B&OCKEL- 

BANK, 
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Dunn & 
Others. 



Judgment. 



1887, is copied from section 28, sub-section (2), of the Bankruptcy 
Act, 1883. Similar words occur there and they are quite general 
in terms. The proviso is general and applies not only to mis- 
demeanours before adjudication but to misdemeanours before 
closure. (Counsel referred to Reg. v. Rowlands^ L. E. 8 Q. B. D. 
530 : 51 L. J. M. C. 51 : 46 L. T. 286 : 30 W. E. 444. Reg. v. 
Peters, L. R 16 Q. B. D. 636 : 55 L. J. M. C. 173 : 54 L. T. 
545: 34W. E. 399.) 

The debtor appeared in person but was not called upon. 

The Master of the Eolls (Lord Esher) : 

This seems to me to be one of those cases in which the Legis- 
lature has used language of the widest kind and has used language 
so wide that if you give to it its grammatical and full effect it will 
palpably produce injustice and will produce consequences * so 
enormous that any reasonable man must revolt from them. When 
the language of the Legislature does carry such consequences the 
Court has over and over again acted on the view that the Legislature 
could not have intended to produce that which is palpably unjust 
and to produce effects which will revolt the mind of any man of 
ordinary feeling. At any rate the Legislature is not to be supposed 
to do that by general words. Let us concede a case which is the 
necessary consequence of the argument here. Suppose a boy of 
thirteen gets credit for his toys or for cakes at a pastrycook's by 
some false pretence as for instance by saying that his father had 
told him he might pledge his credit, and forty years afterwards 
when this lad has grown up to be a man and has been in business 
and obtained a good character, but has become through circum- 
stances over which he has no control liable to the bankruptcy law, 
is it to be supposed that then the Legislature has said that the 
Bankruptcy Court is bound to go into the question of what was 
done at thirteen, and if it finds that it is true the Court has no 
discretion but is bound to refuse the discharge ? If it were so in 
the first place it would be a cruel injustice; and in the second place 
it would produce a consequence which would revolt the mind of any 
reasonable man. It is a thing too wicked for the Legislature to 
have intended and I cannot come to the conclusion that the Legis- 
lature did intend it. The words therefore must be limited. We 
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have not to construe section 13 sub-section (1) of the Debtors Act, 
1869, but we have to construe the words of section 2 sub-section 
(3) of the Bankruptcy (Discharge and Closure) Act, 1887, which 
run : — " Provided that the Court shall refuse the discharge in all 
cases where the Court is satisfied by evidence that the debtor has 
committed any misdemeanour under Part II. of the Debtors Act, 
1869, or any amendment thereof." We must not construe the 
section as if it had nothing to do with bankruptcy. The question 
is what is the meaning of the words '' in all cases/' Can those 
words include the case I have just put ? No, they cannot. Then 
the words "in all cases" must be limited, and the meaning is 
'* in all cases which are cases in any matter connected with or 
arising out of the bankruptcy in question." That is a reasonable 
limitation. The obtaining false credit must be in a matter relating 
to the bankruptcy in question. The misdemeanours alluded to 
must have reference to some matter connected with or arising out 
of the bankruptcy proceedings. Such a reasonable limitation shuts 
out what comes after the adjudication and which is not connected 
with the bankruptcy proceedings as well as what occurred before in 
matters not brought under the purview of the adjudication in any 
way. Here what was alleged to be done after the bankruptcy was 
with regard to persons who could not come in under the bank- 
ruptcy. It was not connected with the bankruptcy at all. It was 
a matter not connected with or arising out of the proceedings which 
were before the registrar, and he had no power to inquire into it. 
The registrar exercised his discretion in granting the debtor his 
discharge and this Court will not interfere with his decision. 



1889. 

In ue 
Bkockel- 

BANK, 
Ex PAllTB 

Dunn & 
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LiNDLEY, L.J. : 

I am of the same opinion. If Mr. Woolf 's contention is right 
the Bankruptcy Court would have to consider the whole conduct of 
a debtor who applied for his discharge from the time he came to 
the age of discretion. The Legislature has used very wide words 
but I flinch from giving those words their wide sense. We must 
reasonably look to the subject matter of the legislation in question 
and the leading idea limits the object which the Legislature meant 
when it used the words. Where there is something which affects 
the creditors or something which affects the property distributed 
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In RE 
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BANK, 
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Dunn & 
Others. 



that is a matter wbieh has to be inquired into, and onless the 
inquiry relates to matters and property affecting the creditors in 
the proceedings the Bankruptcy Court has nothing to do with it. 
To say that the registrar is bound to inquire whether the bankrupt 
has committed some offence with which the creditors have nothing 
to do whatever is putting on the Act a construction which I cannot 
think was intended. 



Lopes, L.J. : 

The words of this section are so wide that they would be unjust 
unless some limitation were put upon them. The Act in questioD 
has to do with bankruptcy. It has to do with creditors under a 
bankruptcy and with the property and it gives jurisdiction in such 
matters — ^that is, matters connected with and arising out of the 
bankruptcy. It is as if one should read after the words " in all 
cases" — ** namely in any matter connected with or arising out of 
any bankruptcy." Here what occurred was outside the bankruptcy 
and the appeal must be dismissed. 

Appeal dismissed. 

Solicitor : C. A. Clulow, for the creditorsi. 
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PRACTICE. 

In re lane, Ex parte GAZE. 

Bankruptcy Act, 1883, section 48. 

Fraudvlmt Preference— Payment made vnth intention of reviving Statute- DIVISIONAL 

barred Debt. COURT. 

Before 
A payment made by a debtor within three months of his bankruptcy Field, J., 
■with the intention of reviving a real debt and not with a view of prefer- ^ ^^ j 
ring one creditor before others, is not a fraadulent preference within jggg^ ' 
section 48 of the Bankruptcy Act, 1883. w^ 

In 1862 the sum of 3,000^ was bequeathed to trustees in trust for a MaylZth 
person for life and after his death such sum was to be divided between 
his two children. 

In 1876 the beneficiaries agreed that the money should be paid over to 
the person entitled for life for the purpose of being advanced to the bank- 
rupt, who was the husband of one of the children. 

In 1879 the bankrupt ceased to pay interest, but in 1888 being in 
difficulties he sent a sum of 5/. to the person entitled for life with the 
express intention of reviving the debt of 3,000/. having regard to his 
possible bankruptcy. 

A proof subsequently tendered in the bankruptcy in respect of the loan 
was rejected by the trustee on the ground that 'Uie debt was barred by the 
Statute of Limitations and that the payment made being a fraudulent 
preference it could not operate to revive the debt. 

Held: That the intention of the bankrupt being to revive an honest 
debt and not to prefer one creditor before others, the proof must be 
admitted. 



T 



HIS was an Appeal on behalf of the trustee in the bankruptcy 
from an order of the judge of the Norwich County Court by which 
he reversed the decision of the trustee rejecting two proofs which 
had been tendered against the estate, and ordered that the said 
proofs should be admitted. 

By the will of one Jmner Lane who died in 1862 a sum of 
S,OOOL in Consols was bequeathed to trustees for the benefit of 
John Frampton and his wife for life, with remainder to their 
children William Frampton and Mrs. Alicia Lane. 

In June, 1876, after the death of Mrs. Frampton but John 
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1889. Frampton being still alive, a deed was executed by wbich the 
j^^ trustees were released under an indemnity and were requested with 
Lanb, the consent of all the parties interested to pay over the 3,000Z. to 
Gazb. John Frampton for the purpose of being advanced to one Lancelot 
Lane, the husband of Mrs. Lane who was one of the beneficiaries. 

The sum of 2,958Z. 11«. Od. being the amount realised, was 
accordingly advanced to Lancelot Lane who paid interest on the 
same at 4 per cent, to John Frampton for two or three years, but 
from April 1879 up to January 1888 no interest was paid. 

In January, 1888, the sum of 5Z. was sent by Lane to John 
Frampton together with a letter which had been destroyed but 
which stated that the payment was made on account for the 
express purpose of acknowledging the debt and with the object 
of preventing any doubt arising as to the indebtedness in case of 
bankruptcy. 

In February, 1888, a receiving order was made against Lane 
upon which he was adjudicated bankrupt. A proof tendered 
against the estate by John Frampton for the value of his life 
interest in the 9, 0001. ^ together with a further proof by William 
Frampton and Mrs. Lane for the value of the reversionary interest 
in the same sum, was rejected by the trustee on the ground that 
the debt was barred by the Statute of Limitations and that the 
payment of the 51. being a fraudulent preference could not operate 
to revive it. 

The County Court Judge subsequently allowed the proofs and 
referred the matter to the registrar to ascertain the value of the life 
interest and of the reversionary interest respectively. 

From that order the trustee now appealed. 

R. V. Williams, Q.C. {Poyser with him) : for the trustee. 

I contend that this debt was ban-ed by the Statute of Limi- 
tations ; and also that so far as the wife's interest is concerned it 
amounted to a reduction into possession and therefore there can be 
no proof. Prima fucie if this is a debt for money lent it is barred 
by the statute. But it is said that in January, 1888, the bankrupt 
paid this sum of 51. It was by a cheque sent in a letter to John 
Frampton, but the letter is not forthcoming. John Frampton in 
his affidavit states he thinks he must have burned it in his annoy- 
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anoe at the amount sent being so small» but a receipt was sent to i8S9. 
the debtor. It is said that that letter and payment is sufficient j^p^ 
acknowledgment to get rid of the statute. But at the time the jj^^;^^^ 
bankrupt sent the money he was hopelessly insolvent and he sent Qaxe. 
the money as he says so that if he became bankrupt his relations 
might not be barred by the statute. The payment of the 51. was 
a fraudulent preference and a fraudulent preference is now an act 
of bankruptcy. A person cannot by an act of bankruptcy so 
acknowledge a debt as to revive a claim against his estate. A 
debtor could not acknowledge a debt after an act of bankruptcy 
and that which is true after an act of bankruptcy is equally true 
of the act of bankruptcy itself. The payment of the &L under the 
circumstances was an act of bankruptcy and as it was so it is void 
altogether. The transaction was done for the one purpose that the 
bankrupt wished to assist his relations even though at the expense 
of his creditors. The intention was to put these creditors in a 
better position than the other creditors generally. My submission 
is that you prefer a creditor within the meaning of section 48 of the 
Bankruptcy Act, 1888, if your object is to put that creditor into a 
better position than creditors generally are. Here there is au 
estate to be distributed and the object of the bankrupt is that the 
ordinary course of distribution shall be altered and altered in favour 
of his relations. The words of section 48 are '' with a view of 
giving such creditor a preference over the other creditors." Every- 
thing which is done to put the body of creditors in a worse position 
than they would have been is a preference. The effect of these 
proofs if they stand is to reduce the dividend by one half. 

Yate Lee : for the creditors was not called upon. 

FiSLD, J. : 

The facts of this case are somewhat unusual. We gather them jadgment. 
from the affidavits which have been made by the bankrupt and by 
John Frampton and from their cross-examination by the trustee in 
the Court below. This sum of B,000{. in Consols was bequeathed 
to trustees for the benefit of John Frampton and his wife and who- 
soever should be the survivor, for life and the reversion to William 
Frampton and AUcia Lane. The wife of the respondent John 

M.B.---YOL. TI. L 
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1889. Frampton died and he became entitled to the life interest in these 
;^^^ Consols. In 1876 the bankrupt Lancelot Lane was desirous of 
Lake, purchasing a farm for 10,OOOZ. but he had not sufficient money to 
Oazs. pay for it. He therefore induced his relations to concur in the 
sale of the S^OOOZ. Consols and to advance the sum of money to 
him. Now on the evidence it appears that the money was invested 
in the purchase of this farm which was afterwards sold at a profit, 
the bankrupt receiving the money. There seems to have been 
some talk about a re-investment, but no re-investment was 
made and about 1878 Lane became involved in litigation and with 
the sanction of all the parties the 8,000Z. was allowed to remain in 
his hands as a loan at 4 per cent. After April, 1879, Lane ceased 
to pay interest but I think there is a letter dated 1884 in which he 
admits that this is a loan and says that if his relations so wish he 
will sell himself up and pay them. Then in 1888 the bankrupt 
saw that if the decision in a Chancery action in which he was 
engaged should be adverse to him he could not pay his debts, and 
so he wrote a letter which has been lost but the effect of which was 
that he sent a cheque for 51, and said that his object in doing so 
was to prevent any doubt arising as to the indebtedness in case of 
bankruptcy. The payment of BL was made, and it is contended 
by the respondents that the 5Z. being a payment made on account 
of a larger debt was an admission of the debt the effect of which 
was to revive the remedy which had been barred by the Statute of 
Limitations. If this had been a mere sham between the parties 
any such effect of the payment would have been destroyed, but 
there is no evidence that it was a sham or that it was anything 
otherwise than what was intended viz. — ^that a debt being honestly 
due the creditor should not be deprived of his remedy because for 
family reasons and a desire not to destroy his daughter's home he 
had abstained from taking coercive measures. If that is so the 
question is whether the payment revived the debt ? It is clear 
that if instead of making the payment of 5L the bankrupt had 
given a written acknowledgment it would have been a valid trans- 
action. But then it is said that this payment ought not to be held 
to have effect because it is a payment which falls within section 48 
of the bankruptcy Act, 1888. Section 48 says ** Every convey- 
ance or transfer of property or charge thereon madoi eyery pay- 
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ment made, every obligation incurred, and every judicial proceeding i889« 
taken or suffered by any person unable to pay his debts as they jku 
become due from his own money in favour of any creditor, or any j^^^' 
person in trust for any creditor, with a view of giving such creditor Gazb. 
a preference over the other creditors shall, if the person making, 
taking, paying, or suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within three months after the date of 
making, taking, paying, or suffering the same, be deemed fraudu- 
lent and void as against the trustee in the bankruptcy." No doubt 
there was a payment made here and that the person who made the 
payment was adjudicated bankrupt withiii three months. The 
question is whether the payment which would otherwise revive the 
debt is not to have that effect on the ground that it is a fraudulent 
preference. That depends on the intention with which it was 
made. The question is whether it was made with a view to prefer 
this creditor over the other creditors. What was the view of the 
parties here ? If it had been a payment of 1,0002. 6t other lai'ge 
sum I should have been inclined to say it was a fratidulent prefer- 
ence, but to come within the section we must be of opinion that it 
was done with a view to prefer this particular creditor over the 
other creditors. Now what wis the view? Thfe money was 
honestly due. ' The other creditors have h^d the' advantage of the 
bankrupt having a large sum of money obtained from his relations 
to deal with in his business ; and the money being honestly due 
the intention was in itself to revive a remedy. Was that Toid as 
against the other creditors ? I think not. I think the payment 
did revive the remedy. It is not a case within section 48 and the 
debt is not barred. 

Cave, J. : 

I am of the same opinion. Mr. Vaughan Williams has made 
three points which it is necessary to consider. In the first place 
he says that this payment of 61. was a paynxent by way of frliudtt- 
lent preference within section 48 of the Act. In order to test the 
value of that suppose that a motion had been made for an order on 
Mr. Frampton to pay this sum of $Z. Now what. would have been 
the result of that motion? Can it be pretended for a* moment 
that this sum of 61. was paid with the view that as to that sum 

L 2 
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1889. the creditors should have been placed in a different position to that 
IiTm ^ which the other creditor was placed. Undoubtedly the creditor 
Lane, would be placed in a different position with regard to that very sum 
Gaze. of 51. for as to that sum he would get payment of the whole 
instead of haying to take a dividend but it is equally clear that 
that was not the intention with which the payment of the 51, was 
made and it has been held over and over again that such payment 
must have been made with a view to fraudulent preference and it is 
not enough that preference follows. In the case of Ex parte 
Taylor, In re Goldsmid (L. R. 18 Q. B. D. 295 : 56 L. J. Q. B. 
196*: 85 W. R. 148), where a man on the verge of bankruptcy paid 
a sum of money to a creditor out of which he had defrauded him, 
doing so not with a view of defrauding the other creditors, but 
with a view of saving himself from exposure or a criminal prosecu- 
tion, the Court of Appeal held that that was not a payment made 
to a preferred creditor within section 48. So again in In re MiUs, 
Ex parte Official Receiver (see ante. Vol. 5, p. 55 ; 58 L. T. 871), 
in which a debtor on the verge of bankruptcy paid a sum of money 
to a creditor. It was not done with a view of conferring a benefit 
over the other creditors^ it was done with a view to give the benefit 
to the debtor's surety who would have been compelled to pay the 
money if the bankrupt had not done so, and it was held that inas- 
much as the object was for the benefit of the surety and not for the 
benefit of the creditor, that was not within the section. It seems 
to me therefore clear that if a motion had been made for repay- 
ment of this 51. that motion must have been refused and the pay- 
ment of the 5Z. would have stood. Now if that concludes the 
case it is sufficient that a man should pay a sum of money for the 
purpose of reviving a debt that has been barred by the Statute of 
Limitations on the eve of bankruptcy^ and can he do that in all 
cases? I say no, he cannot. But what must be established 
before you can set aside a payment of that sort is that it is a 
fraudulent payment, fraudulently made for the purpose of setting 
up a debt which is gone. I do not think that that kind of case 
comes within section 48» at all, but undoubtedly it does leave open 
the question of whether the payment is made fraudulently, or not, 
and undoubtedly if it revives a debt which everybody has treated 
as an old bygone debt which they do not expect to be paid off or 
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pressed for^ and upon the eve of bankruptcy the debtor says to isso. 
himself "Well I am going to become bankrupt. I never meant ^[^^ 
to pay these people and they never expected I should but now that I^^^* 
my property is going to be divided amongst my creditors I may as Gaze.. 
well let them have a share with the rest as not, it will not do me 
any harm, and will make friends of them/' and if he therefore 
makes a payment of that sort for the purpose of reviving a debt 
of this kind, I have no hesitation in coming to the conclusion that 
that would be fraudulent and could not prevail against the rest of 
the creditors. But where there is a debt which has been treated 
all along as a good debt, but which the creditors, because of the 
relationship, have not pressed for, knowing perfectly well that the 
debtor would never set up the Statute of Limitations as against 
them, and when there comes a possibility that the power of saying 
whether the Statute of Limitations should be set up or not, passes 
from the debtor to some one else who would take a different view 
of the transaction, and the debtor considers that in all morality 
and interest he is bound not to leave the matter in that unsatis- 
factory state, but to give to the creditor the rights which it was 
never intended the creditor should be deprived of, and under the 
circumstances makes a payment of this sort then I say, that pay- 
ment is not fraudulent and that it cannot be set aside as fraudu- 
lent. It seems to me on the facts of this case that those are the 
rules on which the County Court judge acted in coming to the con- 
clusions to which he did and I see no reason for disturbing them 
on those points. 

Then there remains the only other point that so far, at all 
events, as the wife's interest is concerned the bankrupt was entitled 
to retain the money as being a chose in action belonging to his 
wife which he succeeded in reducing into possession. But under 
the circumstances of this case there is nothing which would 
warrant us in coming to any such conclusion. 

I am therefore of opinion that the order of the County Court 
judge was correct, that he came to the correct conclusion, and that 
the appeal should be dismissed with costs. 

Appeal dismiseed with costs. 

Solicitors : Bavon dt Daynes, Norwich : for the trustee. 
S. Linay dt Co., Norwich : for the creditors. 
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In he GORDON, Ex parte THE OFFICIAL RECEIVER. 

Bankruptcy Act, 1883, section 54. 

Sfcond mortgage — Barihruptcy of mortgagor — Eight of second 
mortgagea to growing crops. 

On August 19th, 1887, the debtor executed a legal mortgage of his 
freehold property, and on August 22nd, 1887, he executed a second mort- 
gage deed by which he conveyed all his rights in the said property, 
subject to the first mortgage, to his bankers in order to secure his current 
account. * 

In April, 1888, judgment was recovered by the bankers in an action 
brought by them against the debtor, but on May 2nd, 1888, a receiving 
order was made against him and the ofiicial receiver subsequently became 
trustee in the bankruptcy. 

In June, 1888, certain growing crops of hay became ready for cutting 
and on June 25th the second mortgagees put a man into possession. 

By an agreement entered into on the same day between the second 
mortgagees and the official receiver the hay was afterwards cut and sold 
without prejudice to the rights of either party, and the official receiver 
claimed the proceeds as assets of the buikrupt divisible amongst his 
creditors. 

HM : That the second mortgagees having gained lawful possession of 
the mortgaged land, they were entitled as against the trustee in the bank- 
ruptcy to the crops which afterwards matured. 



T 



HIS was an Appeal on behalf of the official receiver as trustee 
in the bankruptcy from an order of the judge of the County Court 
at Hastings by which he declared certain hay to be the property of 
Messrs. Le Bathe d Daniels as second mortgagees of the bank- 
rupt's estate. 

On August 19th, 1887, the debtor Oordon mortgaged his free- 
hold property, known as the Ashley Amewood Estate, to one 
Hunt; and on August 22nd, 1887, he executed a second mortgage 
of the property to Messrs. Le Bathe <k Daniels^ his bankers, in 
order to secure his current account which was very much over- 
drawn. 

In January, 1888, demand was made by the second mortgagees 
for the money due to them, and on January 24th, 1888, a writ 
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was issued by them against the debtor upon which judgment was 
obtained for the amount claimed, and the sheriff put into pos- 
session. 

On April 17th, 1888, a petition for a receiving order was pre- 
sented against the debtor, and on the same day an order was made 
appointing the official receiver interim receiver of the debtor's 
property. 

On May 2nd, 1888, a receiving order was made under which the 
official receiver subsequently became trustee. The sheriff remained 
on the property until May 4th when he went out of possession. 

In June, 1888, certain growing crops of hay of considerable 
value became ready for cutting, and the official receiver was 
approached by the agent of the bankers with the result that an 
agreement was entered into on June 25th by which the hay was to 
be cut and stacked by the second mortgagees without prejudice to 
the position of the parties. 

Previously on the same day — ^June 25th — ^the bankers as second 
mortgagees took possession of the property by putting a man 
named Kittier into possession. 

The hay was cut and subsequently sold and application was 
made by the official receiver to the County Court for an order 
declaring that he was entitled as against the second mortgagees to 
the proceeds. 

The County Court judge dismissed the application and from 
that order the official receiver now appealed. 
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E. Cooper WiMis, Q.C. (F. C. Willis with him) : for the official 
receiver. 

The question is what are the rights of the respondents as 
mortgagees of the equity of redemption ? An equitable mortgagee 
has only certain rights. He is entitled to the growing crops and 
rents from the date of the order of sale, and he is not so entitled 
prior to the date of such order. When a man becomes bankrupt 
the equitable mortgagee has only a right to proceed in the Courts 
of Equity. He would be entitled to proceed in the Bankruptcy 
Court and ask for an order for sale. An equitable mortgagee has 
no right to the property at all until a Court of Equity has clothed 
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him with it. (Counsel referred to Ex parte Bignold, In re Harvey, 
a G. & J. 278 : Ex parte Alexander, In re TUU, 2 G. & J. 275 : 
Ex parte Bignold, In re Keer, 2 Dea. & Ch. 898: Ex parte 
Carlon, In re Birks, S M. & A. 828 : Ex parte Burreli, In re 
Norman, 8 M. & A. 439 : Garry v. Sharratt, 10 B. & C. 717 : 
Coote on Mortgage, pp. 485, 486.) Further the respondents here 
never took possession, or if they did it was unlawful. When an 
officer of the Court is in possession of property no one except a 
landlord who has his right of distress can enter against the 
officer without leave of the Court. The allegation is that on June 
25th the respondents entered on the property. If they did then 
enter their entry was wrongful because the pfficial receiver was 
previously in possession and it was property in possession of an 
officer of the Court. (Counsel referred to Ex parte Cochrane, 
In re Mead, L. K. 20 Eq. 282 : 44 L. J. Bank. 87 : 28 W. R. 
726.) 



Waggett [S. Hall, Q.C., with him) : for the respondents. 

The official receiver claiming through the bankrupt ha9 no 
better title than the bankrupt mortgagor himself The mortgagor 
could not dispute the estate which he purported to confer on his 
mortgagees. He would be estopped by the form of the deed. 
The second mortgagees had a right to go into possession and they 
did so on June 25th. Although the law may be as the official 
receiver contends with regard to an equitable mortgagee who has 
allowed the mortgagor to remain in possession, it is not the case 
where an equitable mortgagee has availed himself of the right of 
possession. The first mortgagee stood on one side. (Counsel 
referred to Ex parte Bignold, In re Postle, 4 Dea. & Ch. 259 : 
Bagnall v. VUlar, L. R. 12 Ch. Div. 812: 48 Ja. J. Ch. 696,: 
28 W. B. 242.) The official receiver never in t&oi took posses- 
sion pS Hk^ crops. He did of the chattels and those were sold 
in A'Ugasty mi the official receiver then went out of possession. 
(Co^merf aide oneferred to Morton v. Woods, L. R. 4 Q. B. 298 : 
88 h. h Q, B.. 81;: 17 W. R. 414: Ex parte Punnett, Jn re 
KitcMn, L, Ri WOk. Div. 226 : 60 L. J. Ch. 212 : 44 L. T. 226: 
29W.,R. 129.) 
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JblELD, J. : Gordon?,' 

In this case the bankrupt was the owner of an estate called Off;cu;' 
Ashley Arnewood, and the respondents to this appeal were his judgment, 
bankers, who had a large sum overdrawn. They brought an action 
to recover the money, and in April, 1888, obtained judgment, and 
the sheriff's officer was put into possession, but he afterwards went 
out. On April 17th, 1888, the official receiver was appointed 
interim receiver, and he also put a man into possession to guard 
his interest and that man remained in possession for a considerable 
time. A receiving order was made against the debtor and the 
proceedings terminated in bankruptcy, and the appellant here 
became official receiver and trustee. There was upon the estate 
some valuable hay, and the official receiver claims that hay as 
property of the bankrupt divisible amongst the creditors. The 
respondents dispute that and say that it belongs to them as 
mortgagees in possession under a deed of mortgage. The County 
Court judge has decided in ietvour of the respondents. 

Now the facts are that on August 19th, 1887, the bankrupt 
executed a legal mortgage of his estate to a person named Hunt, 
and on August 22nd he executed another deed of mortgage to the 
respondents and that deed is the title of the respondents to this 
claim. The mortgagor having parted with the deeds of the 
property and all the estate to Hunt, had nothing left in him but a 
right to redeem the property at the amount of the mortgage. 
That thing which was once a right has become an estate capable of 
passing by assignment. What had the bankrupt in him after the 
deed of August 19th 9 He had this equitable estate, and by the 
consent of Hunt he had possession as mortgagor. His possession 
is a very weak one and it perhaps may be accurately expressed as 
a possession by sufferance which Hunt could at any time have 
determined. However it is clear by the deed of August 22nd that 
whatever the bankrupt had he passed to the respondents. He 
parted with all the property subject to the prior deed, and the deed 
contains a specific power of sale but such power is not to be 
executed until notice in writing has been given after defftult has 
been made. Now what was the position of Gordon after the 
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execution of that deed. The respondents did not interfere with 
his possession. Therefore he still remains a tenant at the 
sufiferance of two sets of people. That all occurred in 1887. 
Gordon, the bankrupt, was evidently in difficulties, and his 
difficulties culminated in the action by the respondents. 

Now a question was raised as to whether or not in April, 1888, 
the appellant, the official receiver, entered into possession of 
anything and what. He did enter into possession of something it 
is clear. He entered into possession of the chattels. Whether 
that possession extended to the estate might be uncertain, but it 
seems to me unnecessaiy to consider it because the question 
really is, What was the possession, if any, of the respondents and 
the e£fect of it ? The County Court judge has decided in favour 
of the respondents, but it is contended that the bankrupt having 
been left in possession of the land and in possession of the growing 
things the respondents cannot have any right to the things from 
the land without an order for sale. If this had been a legal 
mortgage that question would not arise, but it is said that this 
only conferred on the respondents an equitable estate which con- 
ferred no right to take possession unless an order for sale has been 
made. Several cases have been cited, but there is an essential 
distinction between those cases and the present one. Those were 
cases of equitable mortgage by deposit of deeds, not purporting to 
deal with the estate. In the case of Ex parte Bignold, In re 
Harvey (2 G. & J. 278), it was held that ** An equitable mortgagee 
is entitled to the produce of the mortgaged estate from the time 
of presenting his petition for a sale." That case was decided on 
April 6th, 1827. But on June 10th, 1827, the case of Ex parte 
Alexander, In re Tills (2 G. & J. 275), came before Lord Eldon, 
and he does not appear to have been aware of the decision in 
Ex parte Bignold, In re Harvey (2 G. & J. 278), for he decided 
that ^'An equitable mortgagee is not entitled to the rents and 
profits of the mortgaged estate previous to the sale.'' So there 
were two conflicting decisions, both of great authority. Then a 
motion was made in the Court of Bankruptcy in 1882 in the case 
of Ex parte Bignold, In re Keer (2 Dea. & Ch. 898), and it was 
held that '' An equitable mortgagee is entitled to the growing crops 
and rents from the date of the order of sale." Those cases were 
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relied upon by Mr. Cooper Willis, who says that the respondents 
are not entitled to have the growing crops because no order for 
sale was obtained. But the other side say that although that 
may be the law with regard to an equitable mortgagee who has 
allowed the mortgagor to remain in possession, it is not the 
case where the equitable mortgagees have availed themselves of 
the right of possession. In Ex parte Bignoldf In re Postle (4 
Dea. & Ch. 259), it was held that " In general an equitable mort- 
gagee is not entitled to the rents, &c., prior to the date of the 
order for sale. But where prior to the bankruptcy the mortgagor 
absconds and the equitable mortgagee of part of the property 
takes possession of that part by an agent and a fiat issues against 
the mortgagor and then the solicitor to the commission, on behalf 
of the creditors^ and the equitable mortgagee jointly appoint the 
same agent to manage the whole property which agent is 
subsequently adopted by the assignees. It was held that the 
mortgagee though he was also petitioning creditor was entitled 
to the rents, &c., from the time of his first taking possession." 
That case was followed by Bagnall v. Yillar (L. R. 12 Ch. Div. 
812 : 48 L. J. Ch. 695 : 28 W. R. 242), where " A mortgagor 
presented a petition for liquidation of his estate and the trustee 
appointed went into possession of the mortgaged lands and 
conmienced cutting the growing crops. The mortgagee then put 
a man in possession and required the trustee to give up possession, 
which he declined to do. In an action against the trustee an in- 
junction was granted restraining him from cutting crops and from 
removing the crops cut after the demand made by the mortgagee." 
Therefore those two cases seem to be an authority if one is wanted. 
If you allow that all the interest of the bankrupt clearly passed to 
the respondents in 1887, all that was left to him was possession. 
If they did not interfere with the possession it carried with it 
the fruits of the land. If nothing had been done as to taking 
possession until the crop had been cut the stiack would be a mere 
chattel. The question, therefore, is really one of fact: viz. — 
Whether the equitable mortgagees did before the cutting of the 
crop^ while it was growing, determine the possession by sufferance 
which they had allowed the bankrupt to continue in so as to divest 
the estate. The evidence rests on that given by the solicitor's 
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clerk and by Eittier who went into possession. The affidavit of 
Mr. Newman, the solicitor's clerk, states that abont June 20th 
the crops were ripening, and he thereupon saw the solicitor acting 
for the bankrupt and the official receiver and showed him the 
case of BagnaU v. ViUar (L. R. 12 Ch. Div. 812), telling him that 
the respondents were entitled to the growing crops. On June 25th 
possession was taken of the Ashley Amewood property and of the 
growing crops by Eittier and the official receiver afterwards 
consented that the crops should be cut by the respondents without 
prejudice. Under those circumstances the respondents did cut 
the grass and stack the hay, and things went on until December 
when the vicar wanted his tithe and forwarded the usual notice 
to the bankrupt who sent it to the official receiver. But the 
official receiver forwarded it on to the respondents saying in effect 
** As you are in possession of the property, you inust pay this.'' 
That has not been contradicted. Now the question is, Was the 
County Court judge right in saying that the equitable mortgagees 
had taken possession of the estate and had determii^ed the 
possession by sufferance of the bankrupt and so entitled them- 
selves to the profits of the land ? In my opinion that was the tru0 
conclusion and the decision below was right. 



Cave, J. : 

I am of the same opinion. The question is whether the trustee 
in the bankruptcy or the respondents are entitled to certain crops 
of hay. The law is I think clear that if the mortgagee of land 
gains lawful possession of the land he is entitled as against the 
mortgagor and his trustee in bankruptcy to the crops which may 
mature on the mortgaged land. That being so, three points were 
taken here. It was said that the second mortgagees never took 
possession. But it is clear from the documents that the second 
mortgagees did take possession on June 25th, and that the agree- 
ment entered into subsequently on that day only bad reference to 
the dealing with the crop which would come off the land. Then it 
was said that even assuming that the respondents took possession 
was it a lawful possession 9 If it was unlawful it was of no good. I 
think when we construe the deed it is clear that the possession was 
a lawful possession. It does not seem to me to be necessary to 
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resort to the doctrine of estoppel in any way. The mortgagor 
conyeys all his rights to the second mortgagees subject to the 
right of the first mortgagee. Under that deed the second 
mortgagees were entitled to take possession subject to the right 
of the first mortgagee, and as they took possession it was a lawful 
possession and they were entitled to the crops which afterwards 
matured. But then it was said that whatever the quality of 
possession ordinarily may be, in this case the trustee had 
previously taken possession and the taking possession was 
therefore a contempt of Court and was unlawful. Now I think 
the County Court judge must have come to the conclusion that 
the trustee had not taken possession of the land and I think 
rightly. The trustee had no interest in the land because it 
was mortgaged and his takii^g possession could not affect the 
rights of the mortgagees to the land itself. The only ihing was 
that so long as the mortgagees abstained from taking possession 
there might be a crop which might go to the trustee. But his 
taking possession would not give him the right to that crop. I 
see no evidence that the trustee did take possession of the land as 
distinguished from the personal chattels. The personal chattels 
he did take possession of and he realised them. I should think he 
would not take possession of the real property and in my opinion 
he did not do so. The decision of the County Court judge was 
therefore right and ought to be affirmed. 
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Appeal dismissed with costs. 



Solicitors: Coode Kingdon cC Cotton, agents for Connell dt 
Pope, Southampton, for the official receiver. 
Barlow d James, agents for Stanton <£ Bassett, 
Southampton, for the mortgagees. 
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In re GILES, Ex pabte STONE. 

Bankntptcy Act^.lQQ^ section 37. 

Proof -^ Unliquidated damagee—'Mierepresentation in protpecttu of ' 
company — Proof againtt estate of directors. 

After a Teceiying order had been made against tlie debtor judgment in 
favotr of the plaintiff was given in an action brought by reason of 
material misrepre9entations contained in the prospectus cf a company 
whereby such plaintiff had been induced to accept debentures, and a proof 
was subsequently tendered against the estate of the debtor who was one of 
the directors of the company for tile amount claimed. 

Hdd : That the proof in question was irightly rejected by the trustee. 

The cases of Jack v. Kipping (L. B. 9 Q. B. D. 113) and Ex parU 
Adomson^ In re Collie (L. B. 8 Ch. Diy. 807) considered. 



T, 



. HIS was an Appeal from an order of the jndge of the Connty 
Court at Kingston by which he affirmed the rejection by the 
official receiver as trustee in the bankruptcy of a proof tendered 
against the bankrupt's estate. 

The appellant Stone is a debenture holder in a company known 
as the City of Genoa Waterworks Company of which the bankrupt 
Oiles is a director. 

The proof in question was in respect of 2002. which the appellant 
alleged he was induced to put into the company and to accept 
the debentures by reason of misrepresentations contained in the 
prospectus. 

On May 16tb, 1888, the receiying order was made against the 
bankrupt. 

On August 8th, 1888, judgment was given in favour of the 
appellant in an action brought by him in the Chancery Division in 
consequence of the alleged misrepresentations, and in September, 
1888, the proof for the amount claimed was tendered against the 
bankrupt's estate. 



HIGH OOUBT OP JUSTICE. 159 

The proof was rejected by the official receiver as trustee and i889. 

the rejection subsequently affirmed by the County Court judge. ]JJJ*^ 

The creditor now appealed from the rejection. Bx"*'' 

Stonx. 

PoUy : for Mr. Stone. 

The County Court judge has refused to allow the debenture 
holders to prove for this amount against Qiles who is one of the 
directors of the company. 

. [Cavb, J. — Prima facie there is* no right to prove against a 
director.] 

The appellant claims 200Z. which he was induced by misrepre- 
sentations of QxLes to put into the company of which misrepre- 
sentations he has been adjudged guilty by a judge of the Chancery 
Division. Section 87 of the Bankruptcy Act, 1883, provides : — 
^' (1) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract, promise, or breach of 
trust, shall not be provable in bankruptcy : " and '' (8) Save 
as aforesaid, all debts and liabilities, present or future, certain 
or contingent, to which the debtor is subject at the date of the 
receiving order, or to which he may become subject before his dis- 
charge by reason of any obligation incurred before the date of the 
receiving order, shall be deemed to be debts provable in bank- 
ruptcy." My submission is that this debt arises from a promise 
or at any rate it arises from fraud, and when a debt has been 
incurred by fraud it is provable in bankruptcy. In the case of 
Jack V. Kipping. (L. R. 9 Q. B. D. 118 : 51 L. J. Q. B. 463), it was 
held that ^'A claim for unliquidated damages for a fraudulent 
representation made by a bankrupt on the sale of a chattel is 
within the mutual credit clause (section 89) of the Bankruptcy 
Act, 1869, and consequently may be set off in an action brought 
by the trustee for the unpaid price, — such fraudulent representa- 
tion not being a mere personal tort, but a breach of the obligation 
arising out of the contract of sale." 

[Field, J. — How did the deceit arise in the present case ?] 
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IiTitB sentation that the share capital had been paid up. A prospectus 

Giles, ^^g issued which the Chancery judge has found contained material 

Stokb, misrepresentations and that by reason of the misrepresentations 

the appellant was induced to accept debentures of the company. 

[FiELDy J. — That appears to be a simple tort. There was never 
any contract between the appellant and the bankrupt.] 

It is something in the nature of fraud and for which proof ought 
to be allowed. In the case of Ex parte Adamson, In re CoUie 
(L. R. 8 Ch. Div. 807 : 88 L. T. 917 : 26 W. R. 890), it was 
held by Lord Justice James and Lord Justice Baggallay that 
*' Where a partnership debt has been incurred by means of a fraud 
on the part of the partners the defrauded creditor has a right to 
prove at his election against either the joint estate of the firm or 
the separate estates of the partners^ even though no judgment has 
been recovered by him against the partners." 

Scarlett: for the o£Scial receiver as trustee was not called 
upon. 

Field, J. : 
Judgment. J am clearly of opinion that the decision of the County Court 

judge was well founded and that the appellant here has no right to 
prove. He cannot prove unless he comes within the legislature 
and in this case section 87 of the Bankruptcy Act, 1883, is clear. 
That section says that ** Demands in the nature of unliquidated 
damages arising otherwise than by reason of a contract, promise, 
or breach of trust, shall not be provable in bankruptcy." In order 
to make the debt provable therefore it must be within '' contract, 
promise, or breach of trust." The case of Jack v. Kipping (L. R. 
9 Q. B. D. 118) was relied upon, but in that case shares were 
bought by a creditor from the bankrupt. He was induced to 
purchase by the fraudulent representation of the bankrupt and 
it was held that that was a breach of the obligation arising out of 
the contract of sale. The obligation was to tell the Iruth — at any 
rate not to tell a material lie, and as I have said it was there held 
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misrepresentation the case would apply. Then Mr. Foley tried the Stone. 
case of Ex parte Adamson, In re Collie (L. R. 8 Ch. Div. 807). 
In that case Lord Justice James said, '' Some doubt was, howeyer, 
suggested in the course of the argument whether proof could be 
made in bankruptcy for a fraud any more than for other torts. A 
great many cases — if cases were necessary — show that proofs have 
been allowed in bankruptcy for fraud, and on the ground of fraud 
only, where on a mere breach of contract they would not have been 
admitted. • . • But, in truth, the proof is not for the fraud or 
for the tort. The Court of Chancery never entertained a suit for 
damages occasioned by fraudulent contract or for breach of trust. 
The suit was always for an equitable debt or liability in the nature 
of a debt. It was a suit for the restitution of the actual money or 
thing, or value of the thing, of which the cheated party had been 
cheated. If a man had been defrauded of any money or property 
and the cheater afterwards became bankrupt, if the money could be 
earmarked, or if the thing could be found in specie, or traced, the 
assignees or trustees were made to give it back, or if it could not 
be earmarked or traced, then proof was allowed against the estate." 
The proof was admitted on the doctrine of the Court of Chancery, 
for that Court although it would not entertain a suit for damages 
for fraudulent conduct, yet found a method for effecting its object 
in cases of that nature. The form of the action was not for 
damages but it was *' Give me the thing of which you have 
defrauded me and if not that, give me the next best thing, 
viz., damages." In my opinion that principle does not apply 
in this case and the appeal must be dismissed. 

Cave, J. : 

I am of the same opinion. The case has been argued neatly and 
ably by Mr. Foley and ho rests it on Jack v. Kipping (L. R. 9 Q. 
B. D. 113) and Ex parte Adamson, In re Collie (L. R. 8 Ch. Div. 
807). Now both those cases rest on the principle that if a man is 
guilty of a fraud and by that means gets into his own pocket the 
money of the person who has been defrauded, that person may 

M.B. — VOL. VI. M 
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GiLBs, Adaimouy In re CoUie (L. R. 8 Ch. Div. 807) and the principle 
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Stoxe. applies to Ja<:k v. Kipping (L. R. 9 Q. B. D. 113), That 
principle does not apply here. The benefit of the fraud has 
not gone into the pocket of the directors but to the company. 
It is unliquidated damages not arising from a contract, promise, 
or breach of trust and it is not fraud as explained by Ex parte 
Adamson, In re Collie (L. R. 8 Ch. Diy. 807). It is not provable 
inasmuch as the judgment was obtained after the receiying order. 

Apj^eal dismissed. 

Solicitors : JS. Kiniber, for Mr. Stone. 

J. C. Button ct Co., for the official receiver. 
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In re SPALDING & HODGE, Ex parte THE CHIEF befobb 

OFFICIAL RECEIVER. ^"'clTr''" 

1889.' 

Baiikru})tcy Ady 1883, section 9 and section 10, suh-secHon (2). ^"C^.i 

May \tth» 

Application for Injunction — Action against Firm in Colonial Court — Deaih of 
one of the Partners — Stibseqtient Bankruptcy of Firm — Interference with 
Rights of Plaintiff. 

In 1885 an agreement waa made in London by which the respondent 
was to act for the debtors' firm as agent in Australia, but in 1886 he was 
dismissed from service and commenced an action against the firm in Uie 
Australian Courts for breach of the agreement. 

In 1887 the senior partner of the firm died and his son was taken into 
the business, but in 1889 a receiving order was made against the firm and 
the official receiver applied for an injunction to restrain the respondent 
from proceeding with his action. 

Held : That as the Court was not satisfied that the rights of the respon- 
dent as plaintiff in the action would not be prejudiced or that expense 
would be saved the application must be refused. 



T 



HIS was an application on behalf of the chief official receiver 
for an order to continue an interim injunction which had been 
obtained ex parte from the registrar restraining one S. E. Barbour 
from taking further proceedings in an action brought by him 
against the debtors in the Supreme Court of the Colony of Victoria. 

In 1885 the debtors' firm consisted of Samuel Spalding, 
J. H. Spalding, Walter Spalding, and W* F. Hodge, and on 
June 26th, 1885, an agreement was entered into in London 
between the firm and S. E. Barbour, by which Barbour was to 
act as the agent of the firm in Melbourne. 

In August, 1886, Barbour was dismissed from the service of 
the firm and on September 26th, 1886, he commenced an action 
in the Australian Courts for damages for breach of agreement. 
A bond with sureties was entered into as security for the damages 
in the action. 

M 2 
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On June 19th, 1887, Samuel Spalding died, and one S. T. 
Spalding was introduced into the firm. 

On March 18th, 1889, a receiving order was made against the 
firm and the official receiver now applied that Barbour might he 
restrained from proceeding farther with the action brought by him. 

Muir Mackenzie : for the official receiver. 

The sections of the Act material to this case are section 9, 
which shows the efiect of a receiving order, and section 10, 
sub-section (2), which provides that the Court may at any time 
after the presentation of a bankruptcy petition stay any action, 
execution or other legal process against the property or person of 
the debtor. Under section 87 it is clear that this claim is a 
liability which is a provable debt. There would be no answer to 
this application if the action was being brought in England. If 
the action is continued in Australia it will cause great expense, 
in addition to the delay in winding up the estate, and the whole 
matter can be carried out under the bankruptcy. Your Lordship 
has power to make the order and without putting an end to the 
proceedings in Australia altogether, they ought at any rate to be 
stayed as against the debtors. 



E. Cooper Willis, Q.C. {Tindal Atkinson with him) : for 
Mr. Barbour. 

Even assuming that there might be a general jurisdiction to 
make the order asked for where the action is brought in a Colonial 
Court, there is at any rate no power to restrain this action because 
it is not brought against the debtors alone but against the debtors 
and somebody else. That principle was laid down by Lord Justice 
James and Lord Justice Mellish in Ex parte Isaac, In re Vecchj 
(L. R. 6 Ch. App. 58 : 40 L. J. Bank. 19 : 23 L. T. 628 : 19 
W. R. 88), where the headnote is " Where one partner of a firm 
files a petition for liquidation by arrangement under section 125 
of the Bankruptcy Act, 1869, the Court has no jurisdiction to 
restrain an action by a creditor of the firm against all the partners." 
In 1885 the agreement was made between Barbour and certain 
gentlemen constituting the firm of Spalding dt Hodge. That was 
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not the present firm, but three persons of the present firm and 
Mr. Samuel Spalding. The agreement was broken and an action 
was brought against that firm. 
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Samuel Spalding is now dead, Spalding & 

_ HODOB, 

but his estate is solvent, and Mr. Barbour is entitled to go against 
his estate, when he may get paid in full. There is no power to 
restrain him in such a case. (Counsel also referred to Ex parte 
Mills, In re Manning, L. R. 6 Ch. App. 594 : 40 L. J. Bank. 89 : 
24 L. T. 859 : 19 W. R. 771.) 



£x PARTB 

The 

Chief 

Official 

Becbivek 



Cave, J. : 

I do not think that in this case I ought to make an order to Jadgmcnt 
continue the injunction. The case is somewhat dififerent from 
those which ordinarily come before the Court, and I am not 
satisfied that if I stayed the proceedings as I am asked to do 
I should not be interfering with the rights of the creditor. I do 
not think I ought to make his position worse as to any remedies 
he may have against the deceased partner or against the sureties 
who have given a bond. I am not satisfied that I should not do 
so if I made the order, and such being the case I do not think I 
ought to make it. This power is not to be exercised to place a 
creditor under any such disability, but only where the creditor 
will have his rights unimpaired, and where it will save expense. 
I am not satisfied that it will be so here. I think I shall interfer 
with the rights of the present plaintiff, and I am not at all sure 
that I shall save expense. Under the circumstances, therefore, I 
have come to the conclusion that I ought not to grant the 
injunction. 

Application refused. 



Solicitors : Ashurst, Morris, d- Crispe, for the official receiver. 
Murraij, Ilutchins d- Stirling, for Mr. Barbour. 
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PBACnCE. 

Before j^ ^^ PARFITT, Ex PARTE THE BOARD OP TRADE. 

Mb. Justice ' 

Cave. 
1889. Bankniptof Rides 1886, EuU 112. 

May 21rf. Appendix : PaH 11. General Regulations : No. 7 ; Ruk 2. 

Costs of Solicitor — Assets not exceeding j£300 — Costs of Conveyancing Matters^ 
" Proceedings under the Act" 

Rule 112 of the Bankruptcy Rules, 188C, by which a solicitor's costs in 
all proceedings under the Act in which costs are payable out of the estate 
are reduced to three-fifths of the ordinary allowance where the assets do 
not exceed 3002., does not apply to costs of conveyancing matters, the 
solicitor's remuneration in such case being regulated by the General 
Order under the Solicitor's Remuneration Act 1881, in accordance with 
Rule 2 of the General Regulations contained in the Appendix to the said 
Rules. 

JL HIS was a question as to Costs of a solicitor referred to Mr. 
Justice Cave from the decision of the Taxing Master. 

Rule 112 of the Bankruptcy Rules 1886 provides :— " (1) The 
Scale of Costs set forth in the Appendix, and the Regulations 
contained in such scale shall, subject to these rules, apply to the 
taxation and allowance of costs and charges in all proceedings 
under the Act and these Rules. (2) Subject to the provisions of 
No. 1 of the scale of costs where the estimated assets of the debtor 
do not exceed the sum of three hundred pounds, a lower scale of 
solicitor's costs shall he allowed in all proceedings under the Act 
in which costs are payable out of the estate, namely, three-fifths 
of the charges ordinarily allowedi disbursements being added; 
and if in error any charges have been allowed or paid on the 
higher scale, and the gross proceeds of the assets shall be ascer- 
tained not to exceed three hundred pounds, the excess shall be 
disallowed, and if paid shall be repaid to the trustee." 
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And Rulo 2 of the General llegulations contained in Part 2 of issQ. 
the Appendix to the Bankruptcy Rules 1886 provides that : — " In ^^^ 
respect of business connected with sales, purchases, leases, mort- Pakpitt, 

_ Ex PARTS 

gages, and other matters of conyeyancmg, and in respect of other Thb Board 
business not being business transacted in Court or in Chambers, 
and not being otherwise contentious business, the solicitor's 
remuneration shall (in the absence of any agreement to the con- 
trary) be regulated by the General Order under the Solicitor's 
Remuneration Act 1881 for the time being in force." 



In the present case the assets of the debtor did not exceed 800/., 
but the bills of costs carried in by the solicitor who had acted for 
the trustee in the bankruptcy in respect of certain conveyancing 
business were allowed by the registrar of the Pontypridd County 
Court on the scale provided under the Solicitor's Remuneration 
Act 1881. 

The Board of Trade, pursuant to Rule 124 of the Bankruptcy 
Rules 1886, required this taxation of the Registrar to be reviewed 
by the Bankruptcy Taxing Master of the High Court and they 
submitted four objections to the allowance : (a) that the said costs 
were costs of proceedings under the Bankruptcy Act 1883 and 
the Bankruptcy Rules 1886 : (b) that the said costs were payable 
out of the estate : (c) that the assets of the debtor did not exceed 
8002. : and (d) that the decision of the registrar that the reduced 
scale of costs prescribed by Rule 112 (2) of the Bankruptcy Rules 
1886 did not apply to costs in matters regulated by Rule 2 of the 
General Regulations contained in Part 2 of the Appendix to the 
Bankruptcy Rules 1886 was erroneous. 

The Taxing Master affirmed the decision of the Registrar and 
stated, ^^ I am of opinion that the costs in question are not costs of 
'proceedings under the Act' and being costs of conveyancing 
matters Rule 112 (2) does not apply, the scale in this case being 
regulated by General Regulation 2." 

The question was, however, referred to Mr. Justice Cave for 
final decision, the Board of Trade having undertaken in any event 
to pay the costs. 



leS BANKRUPTCY EEPOETS. 

1889. Muir Mackenzie : for the Board of Trade. 

In rb 
Va&fitt, The scale is to be reduced if the assets are under 300Z. 

Ex PARTE 

The Boakd 

OP Trade. [Cave, J. : How do you make out that this is a " proceeding 
under the Act ? " ] 

Proceeding under the Act does not mean a proceeding in Court. 
It means any proceeding under the Act. The only power of the 
trustee to sell is under the Act. The trustee obtains his proper 
expensed out of the estate. The conveyance of the estate must be 
a proceeding under the Act because it is only by reason of the Act 
that it can be done. 

[Cave, J. : So you might say that the trustee only exists by 
virtue of the Act and that everything he does must be a proceeding 
under the Act. K the trustee had not been the trustee of a bank- 
rupt he would have to pay the higher costs and why should a 
trustee in bankruptcy have the same work done for three fifths ? ] 

In small estates everything is to be cut down. The costs 
generally are subject to the reduction of three fifths. The right to 
obtain conveyancing costs out of the estate depends solely on the 
rule and the regulations. The costs are only payable out of the 
estate because it is a proceeding under the Act. 

Cross : for the Solicitor. 

The taxing master was right in drawing the distinction he did 
between costs in conveyancing matters and costs of proceedings 
under the Act. Rule 2 of the General Regulations says that ** In 
respect of business connected with sales^ purchases, leases, mort- 
gages, and other matters of conveyancing .... the solicitor's 
remuneration shall be regulated by the General Order under the 
Solicitor's Remuneration Act 1881." Under the Act of 1881 the 
solicitor's costs were cut down to a minimum. The remuneration 
is only 91. where the purchase does not exceed 1002., and it is 
wished now to cut that down to 86ir. In Rule 112 (2) the Legis- 
lature was thinking of proceedings which may be called peculiarly 
and distinctly bankruptcy business and for that a special scale is 
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provided. But when you depart from that and go to conveyancmg i889. 
business and proceedings outside bankruptcy the rule applies no j^^ 
longer. Pakfitt, 

^ Ex PARTS 

Thb Boaud 
Cave, J.: op Trade. 

I am of opinion that the Taxing Master in this case is right, judgment. 
The language of the Act is not as clear as it might be as is shown 
by the ingenuity which Mr. Mackenzie has displayed in supporting 
his view, but when you come to look at the thing all round I think 
it is tolerably clear what was intended by these rules and regula- 
tions. The important one is Rule 112 sub-section (1) which says : 
'^ The scale of costs set forth in the Appendix, and the Begulations 
contained in such scale shall, subject to these Bules apply to the 
taxation and allowance of costs and charges in all proceedings 
under the Act." Now that scale of costs is to apply to taxation 
and expenses of costs and charges in all proceedings under the Act. 
Now the scale of costs which is there given is certainly limited to 
"proceedings under the Act*' in the narrower use of that ex- 
pression. It is said that the regulations contained in the scale 
do also apply to proceedings which are not in that narrow sense 
pi*oceedings under the Act, and so undoubtedly they do. Bu^ 
because the Begulations apply in the case of costs in proceedings 
under the Act, it does not therefore follow that everything to which 
the regulations apply is costs in a proceeding under the Act. That 
is the old fallacy of an undistributed middle. The fact is that you 
may have a scale of costs, and you may have the regulations apply- 
ing to proceedings under the Act and yet there may be regulations 
which apply to other proceedings or to other business, which cannot 
be called ** proceedings under the Act," — there is nothing at all 
impossible in it. 

Then you come to the Second part of Bule 112 which says : — 
" Subject to the provisions of No. 1 of the scale of costs where the 
estimated assets of the Debtor do not exceed the sum of 800Z. a 
lower scale of solicitor's costs shall be allowed in all proceedings 
under the Act in which costs are payable out of the estate namely 
three fifths of the charges." Now how do you work that out ? If 
you come to look at it Part II. contains provisions for the Solicitor's 
charges, No. 1 contains certain allowances where the amount of 
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1389. assets is under 100/., or does not exceed lOOZ. Then another 

j^"^^ scale where the amount exceeds lOOl. but is under 200i. ; and a 

Parfitt, third scale where the amount exceeds 2002. but does not exceed 

£x PABTB 

ThbBoabd 800Z. Therefore inasmuch as No. 1 has already provided still 
opTradk. jj^qyq minutely for solicitor's costs sub-section (2) of Rule 112 
accepts the provisions of No. 1 or rather says : — " Subject to the 
provisions of No. 1 of the scale of costs where the estimated assets 
of the debtor do not exceed the sum of 800Z. a lower scale of 
solicitor's costs shall be allowed in all proceedings under the Act 
in which costs are payable out of the estate namely, three fifths of 
the charges." 

Then scales Nos. 2, 8, 4, 5 and 6 are all scales of costs and they 
are scales of costs in a proceeding under the Act. Now inasmuch 
as it is obvious that there existed an intention to make a difference 
in the scale of costs according to the amount of assets which were 
likely to be realizable, there is nothing at all extraordinary in a 
general rule being passed which takes the scale of costs, Nos. 2, 3, 
4, 5 and 6, and cuts them down so far as a solicitor is concerned 
where the estimated assets are under 800/. to three fifths of the 
sum which is there charged. 

Then you come to the General Regulations. Mr. Mackenzie's 
contention would have been stronger if the general regulations had 
applied solely to costs of proceedings which could not be called pro- 
ceedings under the Act. But the general regulations are not 
limited to the costs of proceedings which cannot be called proceed- 
ings under the Act. For instance No. 8 says " All Court fees and 
other proper disbursements shall bo allowed in addition to the 
remuneration in this scale provided." No. 4 " Extra allowance for 
length of sittings or other increased allowances not inconsistent 
with this scale may be allowed " and so on. No. 5 " Vouchers 
shall bo produced on taxation, etc." No. 6 " Bills of costs shall 
be written lengthwise." Therefore there are a great number of 
regulations which undoubtedly do apply to what I have called pro- 
ceedings under the Act, taking that expression as I think it must 
be taken in the narrower explanation of proceedings for which the 
• scale of costs is provided in Nos. 2, 8, 4, 5 and 6. 

The Rule 2 of the General Regulations provides a scale with 
reference to the business connected with the sale — or rather it 
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does not apply a scale at all with regard to that business but, i889. 
it says that with regard to all that business the existing scale ^j^ 
which has been already approved of by the Legislature is to apply. Pakfitt, 
Now, where the Legislature were fixing a scale of costs for pro- ThbJBoard 
ceedings under the Act, there is nothing at all which one can fail 
to understand in the Legislature saying that where the assets 
realizable are under a certain sum then you should have only 
two thirds of the scale which we fix for proceedings under the 
Act. But when they come to costs of conveyancing business then 
no scale is fixed by the Legislature for the purpose of applying 
generally where the assets exceed 800Z. in which case it might be 
said with more show of reason that it was intended the general 
reduction should apply when the assets were below 8002. But 
instead of doing that they refer to and adopt a scale which had 
already been provided by the Legislature under the Act of 1881, 
which scale is so drawn up as to apply to all cases generally with 
an express provision for reducing sums which were otherwise 
chargeable in cases where the amount or the value of the thing 
about which the business was done does not exceed lOOZ. As 
Mr. Cross pointed out, the Bnles made under the Act of 1881 
provide in Schedule 1 of the General Orders, Eule 8, that 
"Where the prescribed remuneration would but for this pro- 
vision amount to less than 51. the prescribed remuneration shall 
be 5Z. except in transactions under lOOJ. in which cases the 
remuneration of the solicitor for the vendor, purchaser, mort- 
gagor, or mortgagee is to be 3i.'* So there you find a case in 
which although the work done may be quite as heavy and quite as 
laborious, yet, when the transaction is under 6L then the remuner- 
ation is to be three fifths of what it would otherwise be. There- 
ore you have a scale which does take into consideration the 
amount of the transaction and does make the amount of the 
charge in accordance with the amount of the transaction when 
it is less than 62. One cannot understand why the Legislature 
should on the top of that say " We have cut you down to three 
fifths of the transaction if it is lOOi. and now we will go and cut 
you down another two fifths, and reduce you consequently from 51. 
which the ordinary charge would be to thirty-six shillings. I 
certainly should require something much more clear than I have 
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1889. liere to satisfy me that that is what the Legislature really intended. 
^^^ The words which are used are " proceedings under the Act," Now 
Paupitt, that has a meaning capable of being given to it by holding that it 
The BoAUD applies to all those proceedings mentioned in the scale of costs, 
Nos. 2, 8, 4, 5, and 6. No. 1 1 exclude because it is excluded by 
the rule, but with regard to all the others under these four or five 
scales those are strictly proceedings under the Act for which except 
for the scale of costs provided by the Act there would be no scale 
at all and consequently it is extremely natural that there should be 
the general reduction made applicable to cases where the amount 
which is to be realized is less than 8002 ; but where the Act does 
not apply a scale which is generally applicable but takes a scale 
which is provided under another Statute, and which scale itself 
makes provision for a reduction in the amount charged where the 
transaction is small, then certainly one would not expect to find the 
Legislature would go on to cut down the remuneration to a still 
smaller degree. 

It is quite clear from the very language of the Bule itself that it 
does not apply at all to Auctioneers or Brokers or Accountants' 
charges, it applies only to Solicitors' charges and it seems to me 
that the effect of the words used in the Act is that it only applies 
to those charges which as I have said to my mind are charges for 
work done in proceedings under the Act, that is to say on the scale 
of charges No. 2 to No. 6 inclusive and does not apply to business 
done in the way of conveyancing or otherwise under Begulation 2, 
which I do not think can fairly and properly be said to be business 
or proceedings under the Act. If that is not the interpretation 
which the Legislature intended should be put upon their rules and 
regulations they have the remedy in their own hands, but it seems 
to me when they do use language which is capable of precise and* 
definite meaning when you take the sense of it, that I am not 
justified in putting upon the words " proceedings under the Act " 
the larger interpretation which Mr. Mackenzie asks me to put 
upon these words and I can perceive no reason why the 
Legislature should have given them a larger meaning than 
that which xyrimd facie they bear. For these reasons I am 
of opinion that the decision of the Taxing Master must be 
affirmed. 
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Muir Mackenzie : 



1889. 



My Lord, no question of costs arises, as the Board of Trade iv rb 
undertook in any event to pay the costs. -ExVIbte 

The Board 
OF Trade. 
Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 

W. 22. Davies, for the solicitor. 
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In re NICHOLAS & PAINE, Ex parte LOVETT & CO. 

Solicitor's Costs — Partnership Action — Bankrujptcy^Transfer to Bankrwptcy 
Court — Charge on property recovered or preserved — Solicitors Act 1860 (23 
<b 24 Vict. c. 127), section 28. 

Where in a partnerehip action in the Chancery Division a receiver has 
been properly appointed, but a receiving order having been subsequently 
made against the partners, the proceedings are transferred to the Bank- 
ruptcy Court, the Court acting on the principles of the Court of Chancery, 
will give a charge on the funds collected by the receiver in favour of the 
solicitor of the plaintiff in the action. 

But if it appears that at the time of instituting the action the solicitor 
was well aware that the partnership was insolvent and nevertheless brings 
the action and obtains the order for the appointment of a receiver when 
proceedings might be taken in bankruptcy, for the purpose of making 
costs, the Court will hold that such costs were not bond fide incurred in 
preserving the assets of the partnership, and will in such case refuse to 
make a charging order. 



Before 

Mr. Justice 

Cave. 

1889. 

AS ay \1th 
aiid 2\8t 

nnd 
June Ist, 



T 



HIS was an application on behalf of Messrs. Lovett d- Co. who 
had acted as solicitors for the debtor Paine in an action for disso- 
lution brought by him against his partner Nicholas, for a charging 
order for their costs on certain assets collected by the receiver 
appointed in such action. 

The debtors Nicholas do Paine formerly carried on business in 
partnership but disputes having arisen between them an action was 
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1889. commenced in the Chancery Division by Paine against Nicholas, 
Inbb ^ which Messrs. Lovett <£ Co. acted as solicitors for the plaintiff. 
Nicholas & ^ receiver was appointed in the action who got in book debts to 
£x PARTE the amount of 1342., but a receiving order having been made 
' against the debtors, the proceedings were transferred to the Bank- 
ruptcy Court and the 184Z. was subsequently paid over by the 
receiver to the official receiver in bankruptcy. 

Messrs. Lovett d- Co. now applied for a charging order for their 
costs on the moneys so collected. 

TerreU : for Messrs. Lovett & Co. 

The receiver was appointed at the instance of the plaintiff and 
he has recovered assets on which the plaintiff's solicitor is^entitled 
to a charge. The action was properly instituted. The plaintiff 
was served with a notice by the defendant dissolving the partner- 
ship and when he went to the office he was refused admittance and 
turned out of the place. He was prevented from going behind the 
counter and entirely excluded from the business. The only course 
of the plaintiff was to go to the Court in order to decide the rights 
of both parties. A suggestion now appears to be made that Mr. 
Lovett was told that the firm was insolvent and that it was no 
good to go on with the action. But Mr. Lovett is here and is 
ready to be examined. He will absolutely deny that he ever was 
told or knew any such thing. The bill has not been taxed but cf 
course we only ask for the proper costs on taxation. There was no 
course but to bring the action and it was brought as economically 
as possible. Where a solicitor properly institutes an action for 
dissolution and properly applies for a receiver and the receiver 
recovers money the solicitor is entitled to a charging order for his 
costs. In Jackson v. Smith (53 L. J. Ch. 972 : 61 L. T. 72) 
" Where in a partnership action a receiver who was appointed at 
the instance of the plaintiff realised the assets and paid into Court 
a fund representing the proceeds of such realisation. It was held 
that the solicitors of the plaintiff were entitled to a lien on the 
fund for their costs in priority to the creditors of the partnership." 
(Counsel also referred to In re Suffield d Watt, Ex parte Wiggijis, 
see ante, Vol. 5, p. 83 : L. R. 20 Q, B. D. 693 : 58 L. T. 911 : 
36 W. R. 584). 
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Yate Lee : for the official receiver. 1889. 

The official receiver's contention is that no property has been In rb 
really recovered ; and farther that any costs incurred have not been ^ ^ pl^t* * 
properly incurred which must be the case before such an order ^ ^^ ^^f, 

1_ 1 J 1- t LOVBTT & Co. 

should be made. As to the first point, certain book debts were 
collected by the receiver. But Mr. Lovett could not point to any 
debt which was risky and which was saved by the receiver. The 
debts were collected by the receiver I admit but the debts were 
there and would have remained. They would have been just as 
well collected in the bankruptcy. It is a question of fact whether 
the action has preserved or recovered anything which would not' 
have been just as well recovered by the official receiver or the 
trustee in the bankruptcy. If no property has been recovered or 
preserved the solicitor is not entitled to any charge on the principles 
laid down by Lord Selbome in Pinkerton v. Easton (L. E. 16 Eq. 
490 : 42 L. J. Ch. 879 : 29 L. T. 864 : 21 W. E. 943). (Counsel 
also referred to Enideti v. Carte^ L. E. 19 Ch. Div. 311 : 51 L. J. 
Ch. 371 : 45 L. T. 328 : 80 W. E. 17.) Further these costs were 
not properly incurred. The action was brought after protest from 
the defendant that it ought not to be brought as the estate was 
insolvent. The defendant's solicitor told Mr. Lovett this and that 
it was no good going on. No solicitor is entitled to commence 
proceedings which he knows cannot result in any good, and if 
Mr. Lovett did know that the estate was insolvent when he com- 
menced the action he is certainly not entitled to any order for his 
costs. 

[Mr. Lovett and Mr. Gardiner, the solicitor for the defendant in 
the action, were both called and examined.] | 

June 1st, 

Cave, J. : 

This was an application on the part of the solicitors for Paine judgment, 
that I should give them a charge on the property which had been 
got in by the receiver in the action of Paine against Nicholas and I 
took time to consider my judgment because the case is of con- 
siderable importance in the first place as involving the right of a 
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1889. solicitor to have a charge on the assets recovered in a partnership 
Inrb action and secondly as involving the question how far that right 
NiOTOLAs & extends where the partnership is insolvent at the time when the 
Ex PARTS action is instituted. No doubt according to the principles of the 
vBTT o. QQ^J.|. ^f Chancery where in a partnership action a receiver has 
been properly appointed the Court will give a charge on the funds 
collected by him in favour of the solicitor of the plaintiff. That is 
done because where one party to a partnership so acts as to justify 
the other partner in asking for a receiver and the receiver gets in 
assets^ those assets are taken to be preserved by the receiver and 
under ordinary circumstances a charge will be given upon them. 
That principle would apply where the costs are incurred properly 
and bond fide. But where the solicitor is well aware that the part- 
nership is insolvent and takes steps and brings an action when 
proceedings might be taken in bankruptcy for the purpose of 
making costs he ought not to have his costs because they are not 
costs bond fide incurred in preserving the assets of the partnership. 
Now to apply those general principles to this case. I am inclined 
to think that Nicholas was acting bond fide in what he did> but 
undoubtedly he did resort to measures which he was not justified 
in doing. He excluded Paine from all dealings with the partner- 
ship business and from the assets and if the partnership was 
solvent the course taken by Paine's solicitor was a proper one. It 
is contended that at that time the solicitor knew the partnership 
was insolvent. On that point I have an affidavit of Paine which 
says that he believed there would be a surplus of 740Z. when the 
action was brought. That statement was afterwards reduced to 
6002., but at all events he believed there would . be an available 
balance for distribution between the partners. Against that it is 
said that the solicitor for the defendant told the plaintiff's solicitor 
that the partnership was insolvent and that as nothing would bo 
gained by going on he ought not to proceed further. Both the 
solicitors have been examined before me and I have come to the 
conclusion that that allegation has not been made out. All that 
the affidavit of the defendant's solicitor says is that he was about to 
tell Mr. Lovett but he refused to hear, which is an unsatisfactory 
mode of proving that the statement was in fact made and I believe 
Mr. Lovett is correct in what he says that it was not. made to him. 
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There is no evidence in the subsequent correspondence that any i889. 
such statement had been made and although the fact was mentioned j^^ 
in a draft of one of the affidavits those parts were struck out and ^^^^" * 
we are not told why they were struck out. I have come to the Ex parts 
conclusion therefore that Mr. Lovett was not informed that the 
partnership estate was insolvent. 

It might be a question whether a partner who had been excluded 
from all management of the business would be prevented from 
applying for the appointment of a receiver simply on the ground 
that the other partner said the estate was insolvent, because in 
that case the assets would be left in the hands of the person who 
had excluded him, although undoubtedly if the statement was 
accompanied by an offer to take proceedings in bankruptcy to have 
the partnership wound up and such offer was refused by the 
excluded partner the latter would have to justify his conduct in 
going on with the partnership action under such circumstances. 
That question, however, does not arise here because I am not 
satisfied that Mr. Lovett was told the estate was insolvent. He 
was therefore justified in bringing the action and in obtaining the 
order for the receiver. The effect of the appointment of the 
receiver was that certain assets were got in and they have been 
subsequently paid over to the official receiver. It is on those 
assets that Mr. Lovett asks for a charge, to which I think he is 
entitled. Now to what extent ought the charge to go ? It must 
have some reference to the benefit which the creditors of the part- 
nership have derived from the steps which were taken. I will 
make an order that Mr. Lovett shall have a charge on the assets 
for the costs of the receiver properly and fcona^g incurred down to 
notice of the act of bankruptcy. I add the words bond fide because 
undoubtedly if Lovett had reason to believe that bankruptcy pro- 
ceedings were about to be taken and he then incurred costs which 
he would not have incurred ordinarily or hurried on proceedings 
which resulted in costs, those costs would not be bond fide incurred 
and he ought not to have them. But so far as the costs of the 
receiver generally are concerned they were bond fide incurred and I 
only add the words bond fide to the o];der because if the taxing 
master comes to the conclusion that any costs at the latter end 
were incurred unnecessarily he may disallow them. Mr. Lovett is 

M.B. — VOL. VI. N 
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1889. also entitled to the costs of the action bond fide incurred down to 
l^^ the same date. I say down to notice of the act of bankruptcy 
NiCTioLAs & because as soon as he had notice of that he would know that pro- 
Ex PARTE ceedings would be taken and it would not be proper for him to go 
' on incurring costs after that. I leave the taxing master to work it 
out on those principles, and in case any difficulty should arise there 
will be liberty to apply. I will reserve the costs of this appli- 
cation. 

Order accordingly. 

Solicitors : Lovett dc Co., for the applicant. 

Spycr <& Son, for the official receiver. 
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PRACTICE. 

In be TATUM, Ex pabtb HARKEB. Bbfom 

Mb. JusncB 
Cavb. 
Bankruptcy Act, 1883, section 102, sub-section (5). 1889. 

Application to rescind order of committal—Warrant issued against defaulting *^^^ 7<A. 
trustee — Subsequent payment by Guarantee Society — Right to have committal 
order rescinded. 

Where an order was made against a trustee who had failed to pay into 
the Bankruptcy Estates Account certain moneys which had come into his 
hands in respect of the estate, ordering him to be committed to prison in 
the event of his not paying the amount specified within a week, and the 
terms of the order not being complied with, a warrant was issued against 
the trustee, but the amount in question was subsequently paid by a 
guarantee society, and the trustee applied that the order of committal 
might be rescinded. 

Held: That the money having been paid there was no longer any 
default on the part of the trustee ; and that the order for committal must 
be discharged. 

X HIS was an application on behalf of H. Ha/rher to rescind an - 
order of committal which had been made against him by Mr. 
Justice Cave on April 8rd last for disobedience to an order of the 
Board of Trade requiring him to pay the sum of 2172. 9«. 6d. into 
the Bankruptcy Estates Account. 

The case raised an important question as to the right of a trustee 
against whom an order of committal has been made for non-pay- 
ment of moneys which have come into his hands in respect of the 
estate to have that order rescinded where the money is subsequently 
paid. 

On October 23rd, 1888, an account was rendered by Harker of 
his receipts and payments as trustee in the bankruptcy from August * 
20tih, 1886, to October 28rd, 1888. 

On December 22nd, 1888, the trustee was required by the Board 
of Trade to pay into the Bankruptcy Estates Account the sum of 
278/. Is. 8iL, being the amount found due on the taking of the 

N 2 
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1889. account after audit. Certain sums were disallowed from the 

IiTiiE account, the balance in the hands of the trustee being certified to 

Tatum, te 2171. 98. 6d., to which was added the sum of 551. 12s. 2d. 

Habkek. interest at the rate of 20 per cent, per annum under section 74, 

sub-section (6) of the Bankruptcy Act, 1883. 

Mr. Harker failed to pay the said sum of 273Z. Is. Sd., and on 
April 8rd, 1889, application was made by the Board of Trade for 
his committal and an order was granted by Mr. Justice Cave in 
respect of the principal sum of 2171, 9s. 6(2., but such order was 
not to issue for a week and not to go out at all if within that time 
Mr. Harker should pay the said sum of 2171. 9s. 6d. into the 
Bankruptcy Estates Account and the costs of the motion : A 
further order was also made directing him to pay the balance of 
the amount certified, viz. : 551. 12s. 2d. in a fortnight. (See ante, 
p. 107.) 

The 2172. 9s. 6d. was not paid in accordance with the terms of 
this order and on April 17th, 1889, a warrant was issued, but on 
May 4th, 1889, on the application of the Board of Trade, the 
amount in question was paid by a Guarantee Society which was in 
the position of surety for the trustee. 

The warrant had not been executed but was still in force and 
Mr. Harker now applied that the order directing his committal 
migbt be rescinded. 

F. C. WiUis : for Mr. Harker. 

I ask your Lordship to rescind the order of committal. The 
money has been paid. It would have been paid before the order 
was ever made if the Board of Trade would only have applied to the 
guarantee society. They declined to do so, because the practice is 
to exhaust the remedies against the trustee. The guarantee 
society were prepared to pay the amount as soon as a demand was 
made and they did so as soon as it was made on May 4th. The 
warrant has been hanging over the head of Mr. Harker ever since 
April 17th. His business has been interfered with and his health 
is not good. Under the circumstances I ask your Lordship to 
rescind the order, as even assuming that the remedy of the Board 
of Trade is against the trustee, this man has been sufficiently 
punished. 
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Muir Mackenzie : for the Board of Trade. 1889. 

I ask your Lordship not to accede to this application, because if ^^ «» 
it is acceded to it will raise a most dangerous precedent. Every Ex pa&tb 
trustee in bankruptcy has to give a bond like this, and if a trustee ^»"*- 
who makes default could rely that the Board of Trade would apply 
to the guarantee society and get paid, and upon that he would be 
entirely free from any risk of punishment it ^would introduce a 
dangerous laxity into the administration of the Act. There was no 
attempt by the debtor to comply with the order which was made. 
The order was that he should be committed to prison unless " he '* 
paid. Now the guarantee society has paid. The debtor has not 
purged his contempt. 

[Cave, J. : I do not see that there is any contempt. The word 
in the section is ^' default,*' and if somebody else has paid the 
money for him there is no longer default.] 

There is default " by him." 

[Cave, J. : I do not sit here in such case to punish a man but 
to compel payment of the money and if the money has been paid 
I do not see what power I have. I do not punish him because he 
has not ** personally *' paid it. You have got the money, and the 
question is, the money having been paid and he being no longer in 
defauU, whether I can send him to prison. I think the power is 
given to compel payment. If your view is correct, I must send him 
to prison as if he had committed some crime. I could not send 
him to prison " until the money be paid " because the money has 
been paid, and I should therefore have to sentence him to some 
definite period of imprisonment, which I do not think it was intended 
I should do.] 

My Lord, I cannot press the case further. 

Cave, J. : 
I will discharge so much of the former order as directs a com- Judgment. 



152 BANKBUPTOY EEPOETS. 

1889. mittol of the trustee. That leaves the remainder of it standing, 
IiTrb ^^^ *^® trustee must pay the costs of this application. 

Tatum, 

Habere. Order accordingly. 

Solicitors : N. Bennett, for Mr. Harker. 

The Solicitor to the Board of Trade, for the Board 
of Trade. 



PRACTICE. 

DIVISIONAL In re ABKELL, Ex parte ABEELL. 

COURT. 

Bbpokb Bankruptcy Act, 1883, section 4, tyb-section I (g), 

FiBLD, J., 

and Bankruptcy Notice — Order to pay costs to solicitor of plaintiff in Probate Action 

Cave, J. — Bankruptcy Notice issued by plavntiff^Act of Bankruptcy, 



June ith. 



In an action instituted in the Probate Division of the High Court for 
the purpose of establishing a will a decree was made in favour of the 
plaintiff with costs, and an order was afterwards drawn up by which it 
was ordered that the defendant <^do within seven days pay to Arthur 
Cheese, Esq., of 40, Chancery Lane, the solicitor for the pkintiif, the sum 
of ;£113 being the amount of the plaintiffs costs." 

A bankruptcy notice was subsequently issued by the plaintiff against 
the debtor upon which a receiving order was made in the County Court. 

Held : That under section 4, sub-section 1 (g), of the Bankruptcy Act 
1883, the phuntifP was not entitled to issue the bankruptcy notice ; and 
that the receiving order must be set aside. 



T 



HIS was an Appeal on behalf of the debtor Arkell from a 
receiving order which had been made against him in the Gloucester 
County Court. 
In 1888 an action was commenced by one Burrows in the Probate 
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Division of the High Court against Arkell and two other defendants i889. 
for the purpose of establishing a will which had been opposed by ^JJ^ 
them, in which action the plaintiflF was successful, the defendants Abkbll, 

, . , - - Ex PARTS 

being ordered to pay the costs. Abkbll. 

On September 11th, 1888, an order was drawn up in the form 
commonly adopted in the Probate Division by which it was ordered 
that H. Arkell, &c. " do within seven days pay to Arthur Cheese, 
Esq., of 40, Chancery Lane, London, the solicitor for the plaintiflf, 
the sum of £118 being the amount of the plaintiff's costs." 

The costs not being paid a bankruptcy notice under section 4, 
sub-section 1 (g) of the Bankruptcy Act, 1888, was subsequently 
issued by Burrows, the plaintiff in the action, against the debtor 
requiring him to pay the debt to him in accordance with the terms 
of the judgment, and the debtor having failed to comply with the 
requirements of this notice a petition was presented in the County 
Court upon which a receiving order was made. 

The debtor now appealed from the receiving order on the ground 
that no act of bankruptcy had been committed. 

Yate Lee : for the debtor. 

The only question is whether there has been an act of bankruptcy 
conmiitted or not. The order was that the debtor should pay 
Cheese, the solicitor of the plaintiff. The question is, Can the 
plaintiff under those circumstances issue a bankruptcy notice? 
Section 4, sub-section 1 (g) of the Bankruptcy Act, 1888, enacts 
that a debtor shall be held to have committed an act of bankruptcy 
if he fails to comply with the terms of a bankruptcy notice requiring 
him to pay the judgment debt ** in accordance with the terms of 
the judgment." The judgment here is to pay Cheese. It might 
be that the plaintiff could have got the order altered directing pay- 
ment to himself and if he had done so he could issue execution but 
not otherwise. Previous to the bankruptcy notice a^. fa. was issued 
by Cheese. (Counsel referred to In re Winterbottom, Ex parte 
Winterhottom, see ante. Vol. IV. p. 5 : L. E. 18 Q. B. D. 446 : 56 
L. J. Q. B. 288 : 56 L. T. 168). 

Hingwood (Sidney WoolfYnth him) : for Mr. Burrows. 

It is clear that these are the plaintiff's costs. The debtor in his 
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deficiency account puts them down as the plaintifiTB costs. The 
plaintiflF could issue a bankruptcy notice. But in any case I ask 
your Lordships to amend by adding the name of Cheese who would 
be a trustee for this money. Mr. Cheese has no claim to the 
money. 

[Field, J. — This is not a mere amendment of a process, but it 
is altering a man's status.] 

I would refer to the case of In re Brightmore, Ex parte May (see 
ante, Vol. I. p. 258 : L. R. 14 Q. B. D. 87 : 51 L. T. 710 : 83 
W. K. 598). 

[Field, J. — In that case all that happened was that by inadver- 
tence the petition was presented in the wrong Court.] 

Then in In re Hastings, Ex parte Dearie (see ante, Vol. I. 281 : 
L. R. 14 Q. B. D. 184 : 54 L. J. Q. B. 74 : 83 W. R. 440), where 
a bankruptcy petition was presented by a trustee the Court allowed 
the cestui que trust to be joined. 

[Field, J.— That was an amendment of a petition.] 

The solicitor here in getting the costs was only acting as agent 
for the plaintifi'. 



Field, J. : 

Judgment. ^ ^'^ ^^^ ^^^^ ^ '^^^ obliged to hold that this appeal must be 

allowed. I say I am sorry because I think that no substantial 
wrong has been done since it is really admitted that the debtor 
owes the money. It is an inadvertence which the petitioning 
creditor has been led into by reason of his not being familiar with 
the practice. But at the same time we must not strain the law 
because we think that no substantial harm has been done. The 
real question is whether or not the receiving order can be supported. 
It can only be supported on the ground that the debtor has com- 
mitted some act of bankruptcy. The act of bankruptcy relied on 
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is that specified in section 4, sub-section 1 (g) of the Bankruptcy i889. 
Act, 1888. Now that section says that a debtor commits an act of ^^^ 
bankruptcy " If a creditor has obtained a final judgment against Arkbll, 
him for any amount and execution thereon not having been stayed, Asxbll. 
has served on him in England, or, by leave of the Court, elsewhere, 
a bankruptcy notice under this Act, requiring him to pay the 
judgment debt in accordance with the terms of the judgment, or to 
secure or compound for it to the satisfaction of the creditor or the 
Court, and he does not within seven days after service of the notice^ 
in case the service is effected in England, and in case the service is 
effected elsewhere, then within the time limited in that behalf by 
the order giving leave to effect the service either comply with the 
requirements of the notice, or satisfy the Court, that he has a 
counterclaim, set-off or cross demand which equals or exceeds the 
amount of the judgment debt, and which he could not set up in the 
action in which the judgment was obtained." 

Now the facts to which that section is to be applied are that the 
debtor was the defendant opposing the propounding of a will. A 
suit was instituted in the Probate Division and on May 10th, 1888, 
the president of the Probate Court pronounced for the will and 
condemned Arkell in costs. If that stood by itself that might or 
might not be a judgment but as we learn from the answers given 
by the Probate registrar to certain questions which were submitted 
to him in respect of this case, no execution could issue upon it. 
In order to render that effective it was necessary to have further 
proceedings. Therefore on September 11th, 1888, further pro- 
ceedings were taken and that further proceeding was an order by 
which it was ordered that Arkell "do within seven days pay to 
Arthur Cheese, Esq., of 40, Chancery Lane, the solicitor for the 
plaintiff, the sum of 113Z. being the amount of the plaintiff's 
costs." Those costs were not paid and the first step taken was a 
writ of Ji. fa. by Cheese. That appears to have been ineffective 
and the money was not paid. Then the next step was that a 
bankruptcy notice was issued by Burrows, who was the plaintiff in 
the action, against the debtor requiring payment to him of the sum 
of 118Z. being the amount of the judgment obtained by him against 
the debtor in the Probate Division dated September 11th. But 
there was no judgment available for the purposes of execution 
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1889. obtained by the plaintiflF at all. The judgment obtained on 
Inbb September 11th was not obtained by him in form. It was a 
Ex PARTE judgment obtained by Cheese because the order was to pay to 
Arkbll. Cheese. At first I thought that we might look at the real sub- 
stance of the matter and say that as Cheese was only the solicitor 
of the petitioning creditor we might treat it as if the costs were to 
be paid to the clerk or agent of the petitioning creditor which was 
in eflfect payment to him, but the answers of the Probate registrar 
which I have before referred to preclude that. The registrar says 
that on production of the decree no execution could issue : on pro- 
duction of the order of September 11th or both that and the 
decree, if a fi. fa. issued payment would be to the person named 
in the order. As the matter stands it is only payment to Cheese. 
The plaintiff could no doubt have got the order for payment of 
costs made payable to him, but the question is whether the peti- 
tioning creditor is entitled to serve the debtor with this notice as 
the matter stands. My brother Cave held in the case of In re 
Winterbottam, Ex parte Winterbottom (see ante, Vol. IV., p. 5 : 
L. R. 18 Q. B. D. 446: 56 L. J. Q. B. 238: 56 L. T. 168), where 
the real creditor was the bank but the notice was given by the 
liquidator that it would not do. I entirely concur with that. Here 
the proceeding is of a serious character affecting the status of a 
man and it is necessary to look closely at the statute. A man who 
merely does not pay a debt is not a bankrupt ; it must in the first 
place be a man who does not pay a judgment debt and even that 
is not sufficient for he cannot be held to have committed an act of 
bankruptcy until he has had an opportuliity of securing or com- 
pounding for the debt or disputing his liability. The substance of 
the enactment is that the man should have every means of knowing 
who it is who asks for the money, what it is for, and whether he 
can pay it safely to the person who asks for it. The statute must 
in my opinion be formally complied with. The notice is of a 
highly consequential character to a man and the creditor who 
adopts it must give every opportunity to the debtor of knowing 
who it is who is seeking to enforce it and what the debt is. It 
may be clear that Cheese has no claim to this money but how 
could the debtor know that. The notice is misleading inasmuch 
as the claim is founded on the judgment in the name of a man 



HIGH COURT OP JUSTICE. 1S7 

who has no right to the mouey the order being to pay Cheese and i889. 
not to pay Barrows and the appeal mast therefore be allowed. ^^^ 

ASKBLL, 

Cave, J. : Ambll. 

I am of the same opmion. The necessity for a strict compliance 
with the requirements of the Act has been laid down more than 
once. It was so laid down by Lord Selborke in the case of In re 
Hodges (L. B. 8 Gh. App. 204) and by Lord Justice Bowen in 
Ex parte Chinery, In re Chinery (see ante^ Vol. I. p. 31 : L. B. 
12 Q. B. D. 842 : 53 L. J. Oh. 662: 50 L. T. 342: 32 W. B. 
469). It is obvions, therefore, that one ought to look somewhat 
carefully to see whether the person seeking to take advantage of an 
act of bankruptcy has made out that the act of bankruptcy has 
been committed. Here the act of bankruptcy was the noncom- 
pliance with the requirements of a bankruptcy notice. The case 
was not the ordinary case of a debt terminating in a judgment. 
These were proceedings ending in a decree in which the defendant 
was condemned in costs. Then there was the order of September 
11th ordering the costs to be paid to Arthur Cheese. They were 
not ordered to be paid to the use of the plaintiff, but to be paid to 
Arthur Cheese leaving it uncertain whether for his own purposes or 
any other. Then comes the bankruptcy notice which requires the 
debtor to pay W. Burrows the sum of 1132. claimed by him as 
due on a final judgment obtained by him against the debtor on 
September 11th. Now there appears to be more than one mistake 
hero. The order of September 11th was not the final judgment 
nor did it direct that the money should be paid to or for the 
benefit of Burrows, but it says that it is to be paid to Arthur 
Cheese, the plaintiff's solicitor. The notice moreover purports to 
be issued by H. C. York agent for C. J. Jessop solicitor for the 
judgment creditor. If that notice was compared with the order 
of September 11th it would be seen that these persons were not 
connected with the former proceedings, and the order of September 
11th requiring as it did payment to Cheese there might perhaps 
be a suspicion that Burrows was endeavouring by means of other 
solicitors to get money which ought to come to him through 
Cheese and so escape some lien which might be on it. I think it 
would be wrong to say that what occurred here was not a sub- 
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stantial yoriation of the statute. It ought to be made perfectly 
plam to a debtor what he is to do m order to avoid bankruptcy 
proceedings being taken against him and it ought not to be 
necessary for him to go and make enquiry what he should do of 
any one at all. In my opinion the notice was not a sufficiently 
accurate compliance with the statute and forms and the receiving 
order must be set aside. 



Appeal allowed. 

Solicitors : David Whytt, agent for R. Jackson, Gloucester, for 
the debtor. 
Digby d Liddle, for Mr. Burrows. 
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In re BRADBROOK, Ex parte HAWKINS. 

Bankruptcy Act, 1883, section 27. 
Bankruptcy Rules, 1886, Rule 66. 



COURT OF 
APPEAL. 

Bbpobb thb 
Master of 
THB Bolls, 

LlNDLEY,L.J., 

LoPBS, L.J. 

1889. Examination of uniness — Discovery — Inability to attend Court through illness — 

Examination at witness s otrn "residence. 



June 2ltt. 



Where on application by the trustee an order is made under section 27 
of the Bankruptcy Act^ 1883, summoning a person to attend the Court to 
be examined respecting the debtor, his dealings or property, the Court has 
power in the event of the witness being prevented by illness from 
attending before it, to direct such examination to be conducted at the 
witness's own residence before an officer of the Court or some other person 
appointed for the purpose. 



X HIS was an Appeal on behalf of the trustee in the bankruptcy 
from an order of the Begistrar by which he refused liberty to 
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examine a witness at his own residence before an officer of the issg. 
Court. j^ 

On the application of the trustee an order had been made by the Bradbrook, 
Registrar under section 27 of the Bankruptcy Act, 1883, directing Hawkins. 
one Liebrecht to attend the Court for the purpose of giving infor- 
mation respecting the debtor his dealings or property. 

It was proved by medical certificate, however, that the witness 
was in so critical a state of health that it would be dangerous to 
his life if he were compelled to leave the house, but he expressed 
bis willingness to answer all questions if the examination could 
take place at his own residence. 

Application was therefore made by the trustee under Bule 66 of 
the Bankruptcy Rules, 1886, for liberty to examine Mr. Liebrecht 
at his residence before an officer of the Court or some other person 
appointed for the purpose. 

This application was refused by the registrar and the trustee 
now appealed. 

Herbert Reed : for the trustee. 

The reason for the refusal of the registrar was that he doubted 
whether under the statute he had any power to allow the examina- 
tion. The summons to attend the Court was given under sec- 
tion 27 of the Bankruptcy Act, 1888, which provides " (1.) The 
Court may, on the application of the official receiver or trustee, at 
any time after a receiving order has been made against a debtor, 
summon before it the debtor or his wife, or any person known or 
suspected to have in his possession any of the estate or effects 
belonging to the debtor, or supposed to be indebted to the debtor, 
or any person whom the Court may deem capable of giving infor- 
mation respecting the debtor, his dealings or property, and the 
Court may require any such person to produce any documents in 
his custody or power relating to the debtor, his dealings or property. 
(2.) If any person so summoned, after having been tendered a reason- 
able sum, refuses to come before the Court at the time appointed, 
or refuses to produce any such document, having no lawful impedi- 
ment made known to the Court at the time of its sitting and 
allowed by it, the Court may by warrant cause him to be appre- 
hended and brought up for examination. (8.) The Court may 
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1889. oxamine on oath, either by word of mouth or by written interroga- 
In BB tories, any person so brought before it concerning the debtor, his 
Bradbrook, dealings or property." 
Hawkins. 

[Lopes, L.J. : Do not the words "written interrogatories" 
seem to imply that the examination may be other than before the 
Court?] 

[The Master of the Eolls: "Before the Court" docs not 
mean actually standing before the Court It means being brought 
before it. It would be a singular law which required a sick man 
to be brought into the Court.] 

Rule 66 of the Bankruptcy Rules, 1888, provides that " The 
Court may, in any matter where it shall appear necessary for the 
purposes of justice, make an order for the examination upon oath 
before the Court or any officer of the Court, or any other person, 
and at any place, of any witness or person, and may empower any 
party to any such matter to give such deposition in evidence 
therein on such terms (if any) as the Court may direct." But the 
registrar was further influenced in his refusal to make the order 
here by the decision of the Divisional Court in the case of In re 
Hewitt, Ex parte Hewitt (see ante, Vol. IE., p. 184 : L. R. 15 
Q. B. D. 159: 54 L. J. Q. B. 402: 53 L. T. 156) where the 
Court appeared to express an opinion that there was not power 
under this rule to compel a person to attend where no litigation 
was in progress. In that case however the question arose in a 
very difierent way. (Counsel also called the attention of the Court 
to Warner v. Mosses, L. R. 16 Ch. Div. 100 : 43 L. T. 201.) 

The Masteb of the Rolls (Lord Esheb) : 

Judgment. ^^ ^^^^ ^*se in a bankruptcy it has appeared to the Court — that 

is to the registrar — ^that a certain person can give evidence material 
to the enquiry and thereupon he directed the person to be 
smnmoned before the Court to give evidence. That was under 
section 27 of the Bankruptcy Act, 1883, and there is no doubt as 
to the jurisdiction to make that order. The moment the summons 
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was issued and served the section is fulfilled. The witness is 1889. 

before the Court and being before the Court it is his duty to j^^ 

attend the Court unless he is prevented. If he is prevented by B|^b»oo»» 

such an illness as will endanger his life what is to be done? Hawkins. 

Bule 66 in terms then applies. The rule says that '' The Court 

may, in any matter where it shall appear necessary for the purposes 

of justice, make an order for the examination upon oath before the 

Court or any officer of the Court, or any other person and at any 

place, of any witness or person." There is nothing to confine that 

to anything less than to the ordinary signification of the words. 

The rule applies in terms and there is no reason why it should be 

cut down, but every reason why the words should be given their 

full signification. Where a person is prevented by such an illness 

as will endanger his life from attending the Court it is necessary 

for the purposes of justice that he should be exan^ned elsewhere 

and then under Bule 66 the Court may make an order. The case 

of In re Hewitt^ Ex parte Hewitt (see ante^ Vol. IE. p. 184) does 

not in my opinion apply and what was said in Warner v. Mosses 

(L. B. 16 Ch. Div. 100) if applied to a case like this is directly in 

point. 

LiNDLEY, L.J. : 

I am of the same opinion. The case is of some practical im- 
portance that there should be some method of taking the evidence 
of a witness if he is well enough to give it although not well 
enough to come to Court. Bule 66 exactly fits the case and I 
cannot understand that In re Hewitt, Ex parte Hewitt (see ante^ 
Vol. II. p. 184) touches this case. There the Court held that the 
power to summon which is given by section 27 did not apply 
where the estate of a person dying insolvent was administered in 
bankruptcy. 

LoPES, L.J. : 

I entirely agree. I feel no doubt that the effect of section 27 
combined with Bule 66 would have fully justified the registrar in 
directing the examination of this witness at his residence before 
some person appointed by him. I also think that the case of In 
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1389. re Hewitt, Ex parte Hewitt (see ante^ Vol. II. p. 184) has nothing 

j^^ to do with this case. 
Bradbuook, 
HAwiw" Solicitor : 1\. Raphael, for the trustee. 

Cases referred to : — 

In re Hewitt, Ex parte Hewitt, see .ante, Vol. II. p. 184 : 
L. R. 15 Q. B. D. 159 : 54 L. J. Q. B. 402 : 68 L. T. 
156. 

Warner v. Mosses, L. R. 16 Ch. Div. 100 : 43 L. T. 201. 
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In re JONES, Ex parte THE TOWER FURNISHING divisional 
COMPANY. • ^^^^- 

BSFORB 
FiBLD, J., 

BUI of Sale — Sale by sheriff of proceeds of exectUian — Hiring agreement by pur- and 

choeer to debtor's wife — Receipt and inventory — Registration — BiMs of Sale ^^^A^' 

Aety 1878 (41 <k 42 Vict. c. 31), section 4--BUls of Sale Ad, 1882 (45 <& 46 ^^ 

Vict. c. 43), section 8. May \^ih 



Certain goods of the debtor having been seized by the sheriff under a 
writ of execution, an order was made by consent giving the sheriff x>ower 
to sell such goods by private contract to the appellant Company. 

The goods were accordingly sold to the Company for the amount of the 
execution debt, the money being paid to the sheriff's officer and a receipt 
for the money together with an inventory of the goods sent by post 

On the same day the Company let the goods to the wife of the debtor 
under a hiring agreement. 

The receipt and inventory were not registered, and on the subsequent 
bankruptcy of the debtor the goods in question were claimed by his 
trustee : 

Held : That the transaction was one of purchase and sale and that the 
title was complete before the receipt and inventory was signed or came 
into existence; that there was therefore no document which required 
registration under the Bills of Sale Act ; and that the trustee was not 
entitled to the goods. 

A receipt which requires to be registered as a biU of sale under the 
Bills of Sale Acts, is one which is intended to be the instrument of transfer 
or a record of the transaction, and where there is no evidence of any 
intention of that kind a receipt signed by the seller of goods need not be 
registered. 



X HIS was an Appeal on behalf of the Tower Furnishing Com- 
pany from an order of the Judge of the County Court at Kingston, 
by which he set aside certain transactions which had taken place 
between the said Company and the bankrupt. 

The bankrupt Jones carried on business at Staines and Hounslow, 
and on June 12th, 1888, execution was put into his premises at 
Staines for a debt of about 49L lis., due to one Thomasson. 

On June 17th, 1888, the debtor came to London and saw a 
Mr. Panchauiy the Manager of the Tower Furnishing Company, 
with whom it was agreed that the Company should purchase from 
the sherifif the goods seized, and should relet them under a hire 
and purchase agreement to the debtor's wife. The debtor then 

M.B. — VOL. VI. o 
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1889. executed in favour of the Company a memorandum of deposit 

jx Bi Jones, thereby he created an equitable mortgage of the premises upon 

Tm TowMi ^^^^^ ^® carried on his business and also of some houses which he 

FvBinBHiifo had let to under-tenants, in order to secure the repayment of the 

instalments due from time to time under the agreement. 

On June 18th, 1888, an order was made by a Master in 
Chambers with the consent of the debtor that the sheriff be at 
liberty to sell the goods seized by private contract ; and on the 
same day Mr. Panchaud, who was accompanied by the debtor, went 
to the office of the sheriff's officer and gave to him a cheque of the 
Company for 49Z. 17«., upon which the sheriff's officer forthwith 
wrote an authority to the man in possession at Staines to go out of 
possession. 

No receipt or inventory was then given, but a promise was made 
by the sheriff *s officer that they should be sent by post. The 
receipt was sent to the Company the same night, and was in the 
following form : — 

Received this 18th day of June, of the Tower Famishing Company the sum 
of 49Z. 17«. Od., being' for the goods, chattels, and effects seized at Staines 
under the above execution, sold.with the defendant's consent, without warranty 
of title, by order of Master Manley Smith, bearing date the 18th day of June, 
1888. 

It was accompanied by a letter from the sheriff's officer, and 
reached Mr. Panchaud, the Manager of the Company, on the 
morning of June 19th. The letter was as follows : — 

We beg to hand you herewith the formal receipt which you require in the 
above. The copy order we think you had with you to-day. The inventory 
shall follow to-morrow (Tuesday), as we find Mr. Jessop, our auctioneer, has 
not yet completed it 

On June 19th the wife of the bankrupt signed an agreement for 
the hire of the goods to her by the Company. 

A receiving order was subsequently made against the debtor 
Jones, upon which he was adjudicated bankrupt, and the goods in 
question were claimed by the trustee on the ground that the trans- 
action which had been entered into was really a loan by the Com- 
pany to the bankrupt, and that the receipt, &c., was an assurance 
which required to be registered under the Bills of Sale Acts. 
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The County Court Judge allowed the claim of the trustee, and 1889. 

set the transaction aside, and from that decision the Tower Fur- j^ ^i^ovm 

nishing Company now appealed. Ex parts 

The Towxk 

. Fxr&MItHINO 

Sir Horace Davey, Q.C. {Scott with him) : for the Tower Fur- Co. 
nishing Company. 

The transaction was a perfectly genuine one. It was a hondfde 
sale by the sheriff to the Company followed by a letting of the 
goods to the bankrupt's wife. 

R. V. WiUiams, Q.C. (Scarlett with him) : for the trustee. 

The transaction was really a loan by the Company to the bank- 
rupt. The receipt, &c., are assurances within the Bills of Sale 
Acts, and must be registered. If a receipt is given in the ordinary 
course of business no registration is required, but if it misrepre- 
sents the transaction, as it does here, then it must be registered. 
In the case of French v. Bombemard, The Tower Furnishing and 
Finance Company Limited (Claimants) (60 L. T. 48), " The 
household furniture of the defendant in the action was distrained 
by his landlord on two occasions for rent due, and was sold by the 
landlord's broker to the claimants, who on each occasion immedi- 
ately after the sale let it to the defendant's wife under a hiring 
agreement. On completion of each sale the broker gave the 
claimants an inventory of the goods and a receipt for the purchase- 
money. Thes6 documents were not registered under the Bills of 
Sale Act, 1878. The defendant remained in possession of the 
goods, which were afterwards seized by the sheriff under a writ of 
Ji>fa. issued by the plaintiff in the present action. It was held 
that the documents together constituted a bill of sale within 
section 4 of the Bills of Sale Act, 1878, and required registration, 
and as they had not been registered the plaintiff was entitled to the 
goods." (Counsel also referred to Woodgate v. Godfrey, L. R. 5 
Ex. Div. 24 : 48 L. J. Q. B. 271 : 42 L. T. 34 : 28 W. R. 88 : 
Marsden v. Meadows, L. R. 7 Q. B. D. 80 : 50 L. J. Q. B. 586 : 
46 L. T. 801 : 29 W. R. 816 : Cochrane v. MaUheivs, L. R. 10 
Ch. Div. 80, n. : 89 L. T. 834 : Ex parte OdeU, In re Waiden, L. R. 
10 Ch. Div. 76 : 48 L. J. Bank. 1 : 39 L. T. 883 : 27 W. R. 274 : 
North Central Wagon Company v. Manchester, Sheffield <k Lin- 

o 2 
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1889. colnshire Railway Company, L. R. 85 Ch. Div. 191 : 66 L. J. Ch. 
In h^nb8, 609 : 56 L. T. 755: 85 W. R. 448.) 

Ex PA&TB 

FuBKiBHwo Field, J., after stating the facts, said : — 

Co. 
J dinn t '^^^ question is whether or not the property in the goods passed 

to the Tower Furnishing Company. Unlike land, property in 
goods passes by delivery, if that delivery is according to the inten- 
tion of the parties to pass the property. Accordingly, therefore, 
we find that on June 18th, after the cheque had been given by the 
Tower Furnishing Company to the sheriff's officer, with which he 
was quite satisfied, and after he gave the authority to his man to 
go out of possession, there was a complete delivery of these chattels 
to the claimants, the Tower Furnishing Company. Mere delivery, 
of course, would not be enough. But was that a delivery with an 
intention of passing the property ? According to those facts, and 
there is no contradiction at all, it would seem beyond all question 
that that was so. After that, on the morning of June 19th, the 
inventory and the receipt were furnished in due pursuance of a 
promise made the day before. The next step in the matter was 
this. No doubt the bargain was that the Company were not only 
to pay out the sheriff and to take the property and do what they 
liked with it, which in the case of an ordinary purchaser would 
have been the case, but they were in pursuance, I infer, of their 
mode of business, at liberty to let out this furniture upon a hiring 
agreement. Accordingly, on June 20tb, they exeduted a hiring 
agreement to the wife of the bankrupt upon terms that have been 
adverted to and which was practically in the same form as in the 
case of French v. Bombemard (60 L. T. 48), which was before me. 
Under those circumstances either Jones or his wife, it does not 
matter for this purpose who it was, resumed possession of the 
goods, carried on the business, sold a very small portion of them, 
which is not a matter important to the main issue, but upon the 
question of order and disposition which I may as well dispose of 
now. The goods sold consisted of furniture and stock-in-trade, 
and of course the hiring agreement assumed that the stock-in-trade 
and furniture by itself would be kept intact for the purpose of being 
held as security. Of course the stock-in-trade would have been 
useless if the arrangement had been carried out, and therefore the 



Co. 
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bankrupt or the wife, or both, but substantially the bankrupt, i889. 
applied to the Tower Furnishing Company to allow the stock-in- i^ kbJonm 
trade to be the subject of sale in his ordinaiy course of business. ^* E,^*" 
Thereupon, what is called a memorandum of delivery and agree- Fubnirhino 
ment was come to, by which the goods are distinctly stated to have 
been in the possession of Jones and his wife upon terms of sale or 
return, and accounting for the proceeds. That contract, as has 
been held over and over again, does not pass the absolute property 
in the goods to the tradesman. It passes a qualified property more 
in the nature of a power of sale at a given price, the tradesman 
taking the surplus over that price, if there be any, accounting to 
the general owner (in this case the Tower Furnishing Company) 
for the goods, or the prices set opposite to the goods in the memo- 
randum of return and sale. In that state of things some time 
afterwards a receiving order was made against Jones, the husband, 
and thereupon the trustee, Harris, seized these goods. The 
County Court Judge decided that the transaction with the Com- 
pany was void, or voidable, and set it aside, which is the order 
complained of before us. 

It is impossible in the state of the evidence to form any judg- 
ment of importance as bearicg on the questions which we have to 
decide, as to what the real value of the goods was. I think it clear 
that no attempt ^YaB made to ascertain by valuation in any shape 
or way what it was, but that the parties were content to take the 
goods at the value of the amount in execution. 

[Hia Lordship went through the evidence at great length and 
continued:] — Therefore, upon those facts we are called upon to say 
whether or not the transaction is void by reason of the non-regis- 
tration of the receipt or any of the other documents. Now that 
depends upon the construction to be put upon the Bills of Sale Act, 
1878, section 4, and the judicial ^lecisions upon it. In the Act of 
1854 the words "receipt and inventory" did not occur, though 
practically all the other words now in section 4 were there, and the 
enactment was intelligible because it stated a series of things each 
of which was an assurance. Upon that state of the law various 
cases occurred. There was the case of Ex parte Odeli, In re 
Walden (L. R. 10 Ch. Div. 76), and Cochrane v. Matthews (L. R. 
10 Ch. Div. 80), and I think also one other case, the name of which 
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1889. I do not recollect, holding that nnder the circamstanceB of the case 

Ik BxJoinM, receipts and inventories were not assurances within the meaning of 

Ex PABTB the Act of 1864. But that being the state of the law on one side 
ThbTowsb ^ , _ ° 

FvBHitHiwo of the Conrt, then came the decision of Woodgate y. Godfrey (L. B. 

6 Ex. Div. 24), which was a decision of the Conmion Law Division 
of the Conrty and although the law has been altered in terms, the 
principle laid down in the case is equally applicable to the new 
legislation as it was to the old. That case was before the statute of 
1878. Then came that statute of 1878, and I think there can be 
no doubt that the Legislature, being aware of these cases, intended 
to preclude any further discussion of that kind, and thought they 
had done so by putting the words into the statute '' Inventories of 
goods with receipt thereto attached, or receipts for purchase- 
moneys of goods." But those words are interposed between words 
which describe assurances, and the words " and other assurances of 
personal chattels." Therefore it became necessary to construe that 
judicially, and to say what the meaning of that wa& Eveiybody 
agrees it was not intended by the Legislature, whatever the 
language might be, to include a receipt on the ordinary purchase of 
goods. Therefore, the Courts very soon held that it was not 
enough merely that it should be a receipt with inventory attached 
or a receipt for purchase-money, but it must also come within the 
words '' other assurance." That was settled finally, I think, by 
the case of Marsden v. Meadows (L. R. 7 Q. B. D. 80), which 
occurred shortly afterwards, and which has never been overruled or 
questioned. I shall not go through the judgment, but I will read 
one passage from the judgment of Lord Bramwell, in which he 
says this : " I think that the proper interpretation of this enact- 
ment is that when the receipt is intended to be the instrument of 
transfer, or a record of the transaction, then it is to be registered 
and attested as a bill of sale und^r the Act ; but that where there is 
no evidence of any intention of that kind, it shall be unnecessary 
to register a receipt signed by the seller of the goods." That is a 
short principle which I think is applicable to the present case, and 
in the case of the North Central Wagon Company v. Manchester , 
Sheffield and Lincolnshire Railway Company (L, R. 85 Ch. Div. 
191), Lord Justice Cotton, when it was before the Court of Appeal, 
cites that passage from the judgment of Lord Bramwell with 
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approval as containing the principle upon which the matter may i889. 
well be founded. Another thing has always been relied upon, also, ly ^Tones, 
namely, whether it was all one transaction. But that comes of j^ j"^^ 
course to the same thing, because if the title is constituted inde- Fu&nishzko 
pendently of these documents that require registration, then 
according to this decision, and according to this principle, the 
document does not require registration. But if the bargain 
involves a series of transactions, and the title is not complete 
without that, then you may look to all the transactions being in 
£a.ct one, there being only one transaction evidenced by a series of 
documents which under those circumstances would require regis- 
tration. Assurance, then, means a document of title showing that 
it is relied upon by way of assurance, otherwise it does not come 
within the Act. Besides these cases there was a case before me 
and my brother Wills of French v. Bombernard (60 L. T. 48), 
which has been cited. As far as I am myself concerned, I may 
say that I decided the law in that case upon the facts of it, and the 
facts there were very different to those in the present case. In 
that case very remarkable things occurred. There was first of all 
a seizure of a certain portion of the goods in a well-furnished 
house, and there was no attempt to value those goods in any shape 
or way, except a very ineffectual appraisement, which was not an 
appraisement at all really, and as to which there was evidence, 
which rather weighed with me, that the goods which were seized 
and inventoried were of very much more value than the amount of 
the rent. But what occurred afterwards was to my mind almost 
conclusive. That occurred in the Christmas quarter or half-year, 
but in the Midsummer quarter a very identical transaction occurred, 
and the remarkable thing was this. Bent was allowed to go in 
arrear, and did go in arrear. Thereupon the landlord's broker, 
who was only supposed to be interested for the landlord, instead of 
seizing all the goods in the house which a landlord's broker would 
only do, or perhaps some indefinite portion of them — carefully 
selected for seizure only those goods which were not covered by 
the prior bill of sale. To my mind that was conclusive that it was 
not a real bondftde seizure or sale by the broker, but that it was a 
very ingenious attempt to protect the goods really and truly from 
the execution creditor. I have the greatest aversion to reading my 
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1889. own jadgments, and therefore I have never read that judgment 
Ik bbJoxss ^^^' ^^^ ^7 memory of it is that I then went through all the 
jEx PABTB cases, and so far from intending in any way to overrule or alter 

The Tower 

FurMSHiNo them, I intended to act loyally upon them. Therefore, even if my 
judgment were wrong upon the facts of the case, it does not affect 
this case. I may have been right or wrong, but I never in any 
way intended to alter the princfple of those decisions. Therefore, 
under those circumstances, I have come to the conclusion, and I 
do not see how we can escape from it, that in this case the propo- 
sition laid down by Lord Bramwell is fulfilled in one part, viz., 
that the transaction as it appears on the documents and evidence 
is a transaction of purchase. It is an invariable rule of construc- 
tion, or inference of fact, to support documents and contracts 
according to their intention, unless you can be satisfied that it is a 
mere sham, and that there is something behind which the parties 
have concealed or have endeavoured to give effect to. Nobody 
likes it to be known that he is no longer the owner of goods, and 
so fiEur as I can judge, the intention of both parties here was that 
this should not be a document which required registration. Still, 
notwithstanding that they had that intention, if they have made it 
an assurance it must be registered. But J think it is of weight in 
considering whether they have done so or not, to bear in mind that 
the evidence here is all one way upon that point, and I am unable 
to see any sufficient ground upon which I ought not to give effect 
to the documents as they are, and to the affidavits of the parties as 
they are sworn. If there is ground for saying that the evidence of 
Mr. Panchaud and Mr. Jones is unfounded and false, that should 
have been made good by cross-examination of them, or by affidavits 
of facts tending to show that, but nothing of the kind has been 
done. 

Under those circumstances, therefore, I think the appeal must 
be allowed upon the ground that the title here was complete before 
the receipt and inventory was signed or came into existence. 

Cave, J. : 

I am of the same opinion. The learned County Court Judge 
is said to have founded his decision upon the view that the whole 
transaction was a sham. Now, imfortunately, we have not the 
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judgment of the learned Connty Court Judge before us, and I feel issg. 

some hesitation in accepting that view of his judgment, because it is ^^ ^^Jowes 

manifest here that there was an execution creditor, a seizure by the ^^ pabtb 

Thb Tower 
sheriff, a sale by the sheriff, and a payment to the sheriff of the sum Fubnishiko 

of 49Z. odd, which is quite sufficient to show that the transaction is ^' 

not a sham throughout. I should doubt very much whether that 
really was what the learned County Court Judge meant. I should 
rather be inclined to think that what he meant was that the trans- 
action was a loan, and not a sale by the sheriff, and that that was the 
ground of his decision. Now, I have no doubt at all that the exe- 
cution debtor was told by the sheriff's officer, " If you go to the 
Company they will help you. You cannot pay me out, but if you 
go to them they will find the money and enable you to get rid of 
me.*' And upon that the debtor did go to the Company and asked 
them to help him, and they agreed to do so. I have no doubt at 
all that the debtor contemplated the ultimate result of what took 
place would be that he would pay off the debt at the end of the 
three years, and at that time would be in the same position as if 
there had been a sale to him for 491. odd, upon the terms of its 
being paid within the three years. I have no doubt also that what 
the Company intended to do was that they should get back their 
money, either by payment from the debtor or by sale of the goods, 
and they looked to that as being the ultimate end of the transac- 
tion also. But it seems to me it is a mistake to say that because 
an ultimate end may be reached in two ways, that therefore it is to 
be taken to be reached in either one of those particular ways, no 
matter how it was got. Suppose a man has got a mortgage upon 
his freehold estate for 1,0002. which is called in. He goes to a 
friend and says, " Will you lend me the money to pay this mortgage 
off? You can have the security of my estate ; " and the friend says, 
" Certainly I will." There are two ways in which that transaction 
may be effected. One is by paying the 1,OOOZ. to the first mort- 
gagee and taking a transfer from him. The second way is by 
paying the 1,0002. to the mortgagor, letting him pay off the first 
mortgage and taking a fresh mortgage from him. There would be 
brought about the same result in the end with this difference, that 
in the one case the second lender would be freed from all titles that 
may have been created, or attempted to be created, by the mortgagor 
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1889. between the first mortgage and the second mortgage, while in the 
In bbJonss, second place of the fresh mortgage from the mortgagor and not the 
The T^™ transfer from the mortgagee, he might run the risk of finding that 
FuBiriBHiMo the mortgagee had, in the interval, created some right which might 
interfere with his secarity, and therefore undoubtedly he would adopt 
the first of those two methods, that is, taking a transfer from the first 
-mortgagee. But because precisely the same result would be produced 
so far as those parties are concerned, by paying ofif the first mortgage 
and taking a fresh mortgage, no one would dream of arguing that 
because that could have been done, therefore it must have been taken 
that the second mortgagee and the mortgagor did do that very thing 
which they elected not to do, for that very reason. So here it is 
perfectly clear that at the time when the debtor went to the Com- 
pany the debtor had not got the power of giving a good title to the 
Company, because the execution creditor had seized. Of course 
it is quite obvious there are two ways in which this transaction 
might have been effected, that is to say, the result which both 
parties contemplated as the result which was to come about in the 
end. The Company might have lent the money to the debtor, and 
they might have said, " Go and pay out the execution creditor, and 
then you will have a perfectly clear title, which you will transfer to 
us.'' But then, if they had done that, in all probability the result 
would have been a transaction evidenced by some document which 
they would have been compelled to register, and that they were 
anxious of avoiding, so they said, and they said, as it seems to me 
quite in accordance with the law, " We will not take the matter in 
that fashion, we will have a transfer from the sheriff. He can 
convey a perfectly good title to us, and when we have got that 
title from the sheriff we will then execute a purchase and hire 
agreement, the result of which will be that if you fulfil the terms 
of the purchase and hire agreement, you will, at the expiration of 
three years and after you have paid us, find yourself in possession 
of these goods.'' Now what is there illegal in that ? It appears 
to me that that is a perfect legal mode of carrying out a transac- 
tion, the result of which the parties contemplated. It is quite 
true it might have been carried out the other way by means of a 
loan, but they are not bound to carry it out by means of a. loan. 
They are entitled to carry it out in the way in which they actually 
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did carry it out. No doubt^ so far as the result contemplated was i889. 
intended, the same result might have been brought about by a loan, j^^ b^^wes, 
but the same result would be equally brought about by a purchase ^» ^^t* 

XH.X XOWB& 

from the sheriff and by a purchase and hire agreement subse- Fubnibhino 
quently, and inasmuch as there was no objection to that form of 
bringing that result about, that is the form the parties thought fit 
to adopt, and there was no reason why they should not, it seems 
to me, have adopted it. That being so, and there being undoubtedly 
a purchase from the sheriff, what was there wrong in that ? It is 
said that that was a sham, because there was no enquiry made 
by the sheriff as to the actual value of these goods, and he sold 
them at a value less than their full value. But the sheriff's duty 
was to realize by the sale an amount sufficient to pay the execution 
creditor, and he had no further right to meddle with the goods than 
for the purpose of doing that. That being so, the execution debtor 
comes and says, '' I have agreed to sell these goods to so and so 
for so much, and that sum of money will enable you to pay the 
execution creditor and to pay also all the fees and costs of the 
execution, therefore I desire you to take that.*' The sheriff's 
officer took it, and it seems to me he was bound to take it, and that 
if he had said, '' This is not a fair price for the goods and I will 
insist on selling these goods by auction, and will not agree to sell 
them by private contract to the person you tell me is ready to buy 
them," he would have gone beyond his duty and in all probability 
would have exposed himself, and possibly the sheriff, to an action. 
Now that being so, what is there further ? The consent of the 
debtor is obtained by a promise, on the part of the Company, that 
if he will consent to this purchase by them, they will afterwards 
lend the things to him upon a purchase and hire agreement. What 
is there illegal in that ? There is no suggestion that the man is 
at all overreaching in any way, but he knew perfectly well what he 
was doing. He knew perfectly well that he would have to make 
these payments, and that if he did not make these payments the 
Company could proceed upon the purchase and hire agreement to 
exhaust the remedy given them by that document. I can see 
nothing at all which would entitle us to say that that is not a per- 
fectly valid agreement and an agreement which they may, without 
contravening any law whatever, arrive at. 
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1889. Then having got so far, and haying come to the conclusion that 

Ijc mJones *^® substantial transaction was not a loan, but was a purchase 
Thb T^*" ^^^^ *^® sheriff upon an agreement entered into with the debtor that 
FviwisHiNa there should be a purchase and hire agreement subsequently, let 
us see then what we get to. Was it necessary under those circum- 
stances that the receipt or inventory, or either of them, should be 
registered under the Bills of Sale Act ? Now I quite agree that it 
is extremely desirable that there should be some plain and simple 
rule laid down upon this subject, so that a lender who is minded to 
take the security of personal chattels should know, beyond all 
doubt, whether he has or has not to register his security, and I 
cannot help thinking an enormous amount of mischief has been 
done by the difficult questions thrown in the way of borrowing 
upon the security of personal chattels by the Act that was passed 
in the year 1882. For some little time after that Act came into 
operation, from time to time in these Courts there were cases in 
• which bills of sale were brought before the Court in which the 

lenders had been content to lend their money at 5 per cent. — honest 
bond fide transactions. In almost all those cases those bills of sale 
were set aside for want of some compliance with the terms of the 
Act. The natural result followed, that of late years one has never 
seen a bill of sale with anything approaching 6 per cent, interest. 
One has never seen a bill of sale in which the lender was anything 
but a money lender who made it his business — who could afford to 
make himself aware of the pit-falls and avoid them by means of 
putting on an extra percentage for interest to repay himself for 
those cases in which the pit-falls proved too many for him. For 
my part I am quite satisfied from the experience I have had in 
these Courts, that the average rate of interest on a bill of sale has 
been considerably increased as the result of the legislation of 1882. 
That being so, and it being desirable that there should be a rule 
which a plain man can apply, we have, as it seems to me, such a 
rule laid down in the case of Marsden v. Meadows (L. R. 7 Q. B. 
D. 80). There, as here, there was a sale by the sheriff to the 
person who claimed the goods. It is said that there is a distinc- 
tion between the two cases, because it does not appear there that 
there was an agreement by the execution debtor that the goods 
should be sold for any other than their full value. But how can 
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that affect the question of whether -the receipt or inventory that is i889. 

given has to he registered or has not to he registered ? The title jj^ i^TTonbs 

is ohtained from the sheriff, and from him alone, and whether there ^^ S,^™ 

' The Towbr 

is or not a consent as to the amount of the price which is fixed and Fqsnishiko 
agreed npon between the purchaser and the sheriff, whether there 
is an assent to that by the execution debtor or not, cannot affect 
the question of whether the receipt or inventory given by the sheriff 
are or are not to be registered. So, again, suppose there is not a 
full consent by the execution debtor to the price which the sheriff 
is to demand and the purchaser is to pay, but that consent is 
brought about by a promise on the part of the purchaser that he 
will do something with the goods which may benefit the execution 
debtor. How^ again, .can that affect the question of whether or 
not the receipt or inventory, or either of them, are to be registered 
as a bill of sale? We are dealing solely with the question of 
whether they do or do not, were or were not, intended to serve as 
a record, not of the transaction between the purchaser and the 
execution debtor, but of the transaction between the purchaser and 
the sheriff's officer, and it seems to me that any arrangement 
between the purchaser and the execution debtor, which forms no 
part of the sale between the sheriff's officer and the purchaser, 
which is not even referred to either in the receipt or inventory, 
cannot make it necessary to register either that receipt or that 
inventory. I therefore come to the conclusion that this pase is 
governed by Marsden v. Meadows (L. E. 7 Q. B. D. 80), and con- 
sequently that there was no document which required registration. 

Appeal allowed. 

Solicitors : Vanderpmnp dt Son, for -the Tower Furnishing Co. 
F. O. Mellowi, for the trustee. 
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FEACnCE. 

DIVISIONAL In m FAULCONEE, Ex pabte COCHRANE. 

COUET. 

BxFOBB Barikruptcy BtUes, 1886, Rule 130. 

Field, J., 

A2n) Notice of Appeal-^Prelvminary objection — Appeal ovJt of time — Notice eent by poet 

Cayb, J. — Exteneum of time, 

1889. 

v.f-' An appeal is brought by serving the notice on the respondent which 

May 16th. must be done within twenty-one days. 

Where notice of appeal was posted on the last day allowed, bat such 
notice did not reach the respondent until after the expiration of the twenty- 
one days, and a preliminary objection was taken that the appeal was out 
of time. 

Held : That the objection must be allowed ; and that the Court would 
not give leave to extend the time, the practice being settled and no valid 
reason having been put forward why indulgence should be shown* 
Compare In re Arden, Ex pa/tie Arden^ ante, Vol. II., p. 1. 
In re Mundy, Ex parte Stead, ante, Vol. II., p. 227. 
In re Tippett, Ex parte Tippett, ante, Vol. II., p. 229. 



T 



HIS was an Appeal from a decision of the County Court Judge 
at Hastings, by which he 'declared that the appellant, A. S. 
Cochrane, had no title to certain fixtures which were separately 
conveyed in a mortgage by demise. 

Kisch : for the appellant Cochrane. 
Herbert Reed : for the trustee. 

Herbert Reed : 

I have a preliminary objection. The appeal is out of time. 
The order was made on December 17th, 1888. It was perfected 
on January 11th, 1889, and from that day the time runs. The 
last day would therefore be February 1st, 1889. At 6-80 o'clock 
on February 1st, the appellant posted to the respondent in Hastings 
a notice of appeal. That could not reach the respondent within 
the twenty-one days and did not in fact reach him until the second 
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post on February 2nd. Service of the appeal is bringing the appeal, i889. 
and therefore it was out of time. £p^ 

FAtTLOONBB, 
K^*./.!. . ^* PABTB 

-^"^^ • CoCHaAHB. 

In the case of In re Arden, Ex parte Arden, (see ante, Vol. 11., 
p. 1 : L. R. 14 Q. B. D. 121 : 51 L. T. 712 : 33 W. R. 460), 
great doubt appears to have been felt by this Court whether where 
notice of appeal was sent by post, such notice was, or was not in 
time, unless the letter was received by the respondent before the 
expiration of the twenty-one days during which the appeal could be 
brought. 

[Cave, J. : — ^Even assuming what you say is correct that the 
Court then said there might be a doubt, it is a very different thing 
what the Court does just after a new Act is passed, and what it 
will do when everything is in fall working order.] 

The Court in that case extended the time and so got over the 
difficulty. There was full power to do so, and I ask your Lordships 
to grant me an extension now. The appellant's solicitor was under 
the impression that if the notice was posted within the twenty-one 
days it would be sufficient. 

Cave, J. : 

I am of opinion that we ought not to give leave to extend the judgment 
time in this case. It is quite clear that the time was expired. As 
far back as the year 1884, by the case of In re Courtenay, Ex parte 
Dear (see ante, Vol. I, p. 89), it was decided that the appeal is 
brought by serving the notice on the respondent, and that that 
must be within twenty-one days. Now we are asked as an indul- 
gence to extend the time. No doubt in a proper case it can be 
done, f>ut some reason must be given why it should be done. 
People must make themselves acquainted with the law, and when 
there is a decision on the point as there is in this case, ignorance 
is inexcusable. Further than this, there seems no reason why 
Cochrane should have waited until the last moment. The County 
Court Judge said that it appeared to be a case proper for appeal, 
and there was abundant time to serve notice of appeal. The 
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1889. appellant was not out of England, or anything of that kind, but 

][JJ^^ for some reason or other of the solicitor the matter was pnt off. If 

Faulconbb, time is so overstepped people must take the conseqnences. The 

£X PABTB 

CocK&ANB. appeal mast be dismissed with costs. 

Field, J. : 

I wished my brother Caye to give judgment first, but I entirely 
agree. 

Appeal dismissed with costs. 

Solicitors : Cooper, for the appellant. 

S. F. Langham, for the trustee. 
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In be BOYD, Ex parte BOYD. divisional 

COURT. 
Bankruptcy Act, 1883, section 48. F bl^^ 

FrauduUmt preferenes^Tranrfer of shares by debtor— Fravd against BamJcruptqf and 

The debtor shortly before his bankruptcy transferred to his father certain "^^ 
shares of the value of 2,000/. in a company of which his father was the '"^^ ^ * 
promoter and principal shareholder, the father at the same time paying 
off a charge of 105Z. which had been effected on the shares by the debtor 
and also certain sums of money amounting to about 1,000/. received by the 
debtor on hehalf of the said company and not accounted for. 

The shares in question constituted practically the whole of the assets of 
the debtor and the transaction was subsequently set aside by the County 
Court judge as being void against the trustee. 

Held : That there being no evidence of any criminal proceedings having 
been contemplated against the debtor in respect of his alleged defalca- 
tions, and the father being well aware of the debtor's insolvent condition 
at the time when the transfer was made to him, the County Court judge 
was right in setting the transaction aside. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Yeovil, by which he declared that the sale of certain 
shares by the bankrupt, James Stewart Boyd, to his father, John 
Boydy was fraudulent and void as against the trustee in the bank- 
ruptcy. 

The bankrupt, J. S. Boyd, formerly acted as a traveller on 
salary and commission in the employ of John Boyd & Co., Limited, 
of which company his father was the promoter and principal share- 
holder. The bankrupt himself also held shares in the same 
company of the value of 2,000Z. 

In November, 1887, the bankrupt being then insolvent and 
having no property except the shares in question, had received 
various sums of money amounting to upwards of 1,000Z. belonging 
to John Boyd & Co., Limited, his employers, for which he had not 
accounted. 

Several interviews thereupon took place between the secretary of 
the company and the bankrupt and his father, which eventuated, 
on November 8rd, 1887, in the bankrupt's father paying oflF a 
charge of 105Z. which had been effected on the shares by the bank- 

M.B. — VOL. VI. P 
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1889. riipt, and taking a transfer of all the shares held hy the bankrupt 

In Bi ^ ^^^ company. It was also alleged that at the same time he 

Ex FSra P*^^ ^^ ^^^ amount of the bankrupt's defalcations. 

Boyd. J. S. Boyd shortly afterwards became bankrupt, and application 

was subsequently made by the trustee to the County Court for an 

order declaring the alleged sale to be void, and that John Boyd 

might be directed to execute a transfer of the said shares to the 

trustee. 

The County Court judge in his judgment stated that at the time 
of the transaction there was no evidence of any criminal proceedings 
having been commenced or threatened or even seriously contem- 
plated, nor did the debtor appear to be under any real apprehen- 
sion on the subject : at the time, however, John Boyd appeared to 
have been fully aware of the position of his son's affairs : it was 
shewn that all the sales of shares in the company which had taken 
place since its formation, were, with the exception of the transfer 
in question, made by John Boyd to other persons at prices not less 
than the par value : the matter therefore stood thus, that by this 
transaction John Boyd obtained from his son, the bankrupt, within 
three months of his adjudication, shares of the value — as fixed by 
himself — of 2,000Z. for the price of l,100i. or thereabouts, very 
little more than half: viewed in this light it would seem impossible 
to support the transaction, but apart from this, by the transfer in 
question John Boyd, by what was in reality a voluntary arrange- 
ment on the part of the bankrupt, obtained the most valuable asset 
and virtually the whole of the estate for his own benefit or for the 
benefit of the company of which he was the virtual proprietor. 

An order was accordingly made by the County Court judge by 
which John Boyd was directed to execute a transfer of the said 
shares to the trustee in bankruptcy on payment to him of the sum 
of 106{., which had been advanced to release the charge upon the 
shares with interest at 4 per cent. 

From that order John Boyd now appealed. 

E. Cooper WiUis, Q.C. {Yate Lee with him) : for John Boyd. 

It was said that this transfer made to the father was void under 
the Statute of Elizabeth and an act of bankruptcy and fraudulent 
under the policy of the Bankruptcy Laws, as tending to defeat or 
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delay creditors. The County Court judge treated it as coming i889. 
under the latter head, and he ordered Mr. Boyd to execute a j^^ 
transfer of the shares to the trustee. But the County Court judge Boyd, 

. JOG EXPARTB 

did not appreciate the evidence. He has thought that fraud sug- Boyd. 
gested is fraud proved. No fraud is proved here. The object of 
the payment was to prevent any risk of a prosecution. 

[Field, J. : I cannot put my hand on any part of the evidence 
which shews that criminal proceedings were thought of.] 

Then when the case was before the County Court, Mr. Boyd 
asked for an adjournment to enable him to call the evidence of 
expert witnesses to prove the actual value of the shares. But the 
judge declined to grant an adjournment, and he ought to have 
allowed it. 

Bigliam, Q.C. {F. C. WUlia with him) : for the trustee, were 
not called upon. 

Field, J. : 

If this case were in another branch of the law, and not ** In Judgment. 
Bankruptcy," what I should say would be " I do not think we can 
disturb the verdict." It seems to me that it was a question of fact 
before the County Court judge, and he saw the witnesses. The 
evidence has been read to us to-day, and upon that evidence it is 
impossible for us to say that the County Court judge was wrong. 
The father of the bankrupt was the managing director of this 
company. He practically was the company, and carried on a 
successful business averaging a good rate of interest. Under those 
circumstances the son is a ne'er-do-well — ^he has been employed by 
the company, and does not account to his principals for moneys 
received. Whether that non-accounting would support a prosecu- 
tion for embezzlement I do not know, but at any rate, he received 
money which he was unable to pay. He had nothing but these 
shares, and under those circumstances, in November, the only pro- 
perty of the son is parted with to the father for something like 
1,100Z. So far as the evidence goes, it is conclusive that these 
shares were of the value of 2,000Z. Then in December the son 
makes an assignment of his effects, and although that came to 

p 2 
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1889. nothing, bankruptcy speedily followed. The debts were at least 
x7^ 2,000Z. : the assets nil. To my mind the thing speaks for itself. 

BOTD, 

Ex PABTB Cave, J. : 

I am entirely of the same opinion, and upon the evidence I 
should have come to the same conclusion as the County Court 
judge did had I been sitting in his place. One ground of complaint 
was that the County Court judge refused to allow the appellant to 
give additional evidence in answer to the vivd voce evidence as to 
the value of these shares, and we have now before us the affidavits 
which the appellant Would be prepared to put in if he were allowed 
to do so. Now I have looked at those affidavits, and I must say I 
have never seen anything more likely to damage the case of the 
appellant than these. One affidavit goes to show that the son was 
in difficulties on November 1st or 2nd, and then he told his wife 
who told her father-in-law about the company's money which he 
could not make up. Then on November 8rd this man who is in 
difficulties transfers to his father all his shares, without trying at 
all to ascertain what the value of the shares may be. Another 
affidavit is useful as showing the character of this man, and it says 
that the bankrupt in June, 1887, was offering these shares, which 
the appellant himself admits were worth over 1,000{. at least, for 
600{. That shews the character of this bankrupt. The net result 
of the thing is that the father does not pay the money and take a 
charge on the shares, which if it had been done might have been 
some proof of bona fides. But he prefers to take a transfer of the 
shares without any bargain being made, and knowing the son is 
insolvent he sweeps off all the son has got and puts it into his own 
pocket. Practically he has taken all the son has got and has used 
it to pay the debt of the company in which he is so largely inter- 
ested. The County Court judge was, therefore, right in his 
decision, and the appeal must be dismissed with costs. 

Appeal dismissed vnth costs. 

Solicitors : Clarke^ Woodcock A Ryland, agents for J. T. Davies, 
Yeovil, for the appellant. 
Robins, Surges d Co., agents for H. J. dt J. Watts, 
Yeovil, for the trustee. 
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FSACnCR 

In be miles, Ex pabtb TUENBULL. "^iSouET.'^ 

Bbforb 
Bankruptcy Rules, 1886, rule 134. Field, J., 

Notice of appeal — Prelimvnary objection — Interlocutory order in bankruptcy — Cayb, J. 
Length of Notice— Rules of the Supreme C<mrty Order LVIIL, rule 3. 1889. 

On Appeal from an order made in the County Court the preliminary June Srd. 
ohjection was taken that the Appeal could not be heard on the ground 
that fourteen days' notice had been given, and the order appealed from 
being an interlocutory order, the notice of appeal must be a four days' 
notice in accordance with Order LVIII., rule 3, of the Rules of ihe 
Supreme Court, 1883. 

The Court refused to allow the objection and decided to hear the appeal 
there being considerable doubt as to the nature of an interlocutory order 
in bankruptcy. 



-1- HIS was an Appeal from an order of the judge of the Leicester 
County Court directing that an order made by him on May 29th, 
1888, be varied in so far as it restrained an action brought by the 
appellant Tumbvll against the bankrupt, and that he be at liberty 
to proceed with such action, but only to the extent that such pro- 
ceedings should not affect the estate, and that the appellant be 
subject to the costs of the trustee in the bankruptcy in respect of 
an application made in the suit. 

E. Cooper Willis, Q.C. {Oazdar with him) : for the appellant 
Turnbull. 

The appellant is now appealing against the latter part of the 
order. 

SiUs: 

I have a preliminary objection. The notice of appeal is bad. 
The appeal is under Order LYIJI., Bule 8, of the Bules of the 
Supreme Court, 1883, which provides that " Notice of appeal from 
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1889. any judgment, whether final or interlocatory, or from a final order, 
J^j shall be a fourteen days' notice, and notice of appeal from any 
M1LB8, interlocutory order shall be a four days' notice." This is an inter- 
Tttbkbvll. locutory order. By Rule 184 of the Bankruptcy Rules, 1886, 
appeals to the Court of Appeal are to be regulated by Order LYIII. 
In the present case the date of the order was March 28rd, 1889. 
Notice of Appeal was served on April 12th, 1889. That was 
within the twenty-one days allowed, but the notice was a fourteen 
days' notice. They took ten days too much. It ought to be a 
four days' notice, and that slip is fatal. In the case of McAndrew 
V. Barker (L. R. 7 Ch. Div. 701 : 47 L. J. Ch. 840 : 87 L. T. 
810: 26 W. R. 817), Sir George Jessell, M.R., said: "This 
Court has no discretionary power to deprive a litigant of any 
advantage given him by the General Orders, unless there has been 
on his part some conduct raising an equity against him." (Coimsel 
also referred to In re Manaely L. R. 7 Ch. Div. 711 : 47 L. J. Ch. 
870 : 88 L. T. 408 : 26 W. R. 861.) This is clearly an interlocu- 
tory order. A final order is one which finally determines the pro- 
ceedings in an action. 

[Cave, J. : That is just the difficulty. No one appears to know 
what an interlocutory order in bankruptcy really is.] 

E. C. WiUU, Q.C. : 

A question was raised the other day in the Court of Appeal as to 
whether a certain matter in bankruptcy could be said to be inter- 
locutory so as to be heard before two judges, and the suggestion 
was then made— though not by the Court — that there was no such 
thing as an interlocutory order in bankruptcy unless it was an 
order which ran " until further order of the Court." 

[Cave, J. : I do not say that I accept that definition, but if that 
is not right I think we may say that it is not very clear what an 
interlocutory order in bankruptcy really is.] 

Field, J. : 
It is my opinion that we had better hear this case. 
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Cave, J. : 1889. 

I think BO too. In sb 

MiLBB, 
£x PABTB 

The case was then proceeded with an the merits. Tubwbull. 

Solicitors : J. T. Hincks, Derby, for the appellant. 
H. T. Moore, for the trustee. 



In re ARNOTT, Ex parte BARNARD. bkfokb 

Ma. JuBTioi 
Bankruptcy Act, 1883, section 48. ^gJJ' 



Fraudulent preference — Charge given to solicitor for costs — Motive of debtor — 
Knowledge of act of bankruptcy. 

On August 1st, 1888, the debtor gave to his solicitor who had acted for 
him in previous litigation with the petitioning creditor a charge on his 
house for costs, the solicitor at the same time agreeing to obtain for the 
debtor an advance of 250?. on such charge. 

On August 31st, 1888, a receiving order was made against the debtor, 
the act of bankruptcy alleged being the departure of the said debtor from 
his dwelling house with intent to defeat his creditors on July 3l8t, 1888. 

The debtor was adjudicated bankrupt and the trustee sought to set 
aside the charge as being a fraudulent preference of the solicitor and given 
to him with the knowledge of the act of bankruptcy. 

Held: (1) That the object of the debtor being to benefit himself by 
getting the 250?., and not to benefit the solicitor, the transaction was not 
a fraudulent preference. 

(2) That an allegation against a solicitor of entering into an arrangement 
of this nature with knowledge of a previous act of bankruptcy was one 
which required to be supported by the strictest proof ; and that there was 
nothing in the present case to lead the Court to come to any such con- 
clusion. 



X HIS was an Application on behalf of the trustee in the bankruptcy 
for an order declaring that a charge given on August 1st, 1888, by 



June 25^A. 
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1889. the bankrupt to bis solicitor, Mr. Anthony Pvlbrook, on all bis 

j^^j estate and lands at Ealing, known as Eirkconnel, for tbe payment 

Abwott, of 900Z. was fraudulent and void (1) as being a fraudulent prefer- 

Ex PAETB \ / o r 

Babnabd. ence witbin section 48 of tbe Bankruptcy Act, 1888 ; or (2) on tbe 
ground tbat at tbe time of tbe execution of tbe same Mr. Pvlbrook 
bad notice of an available act of bankruptcy previously committed 
by tbe debtor ; or (8) in tbe furtber alternative tbat tbe cbarge was 
void on tbe ground tbat tbe consideration for tbe same bad failed, 
and tbat tbe said cbarge was given upon a condition wbicb bad not 
been performed by Mr. Pulbrook ; or (4) tbat Mr. Pvlbrook migbt 
be ordered to pay over to tbe trustee a sum of 250Z. obtained by 
bim for tbe bankrupt, and at bis request, upon tbe security of tbe 
said cbarge. 

On August 81st, 1888, a receiving order was made against tbe 
debtor, A. J. Arnott, upon a creditor's petition, tbe act of bank- 
ruptcy alleged being tbat tbe debtor on July 81st, 1888, departed 
from bis dwelling bouse or otherwise absented bimself witb intent 
to defeat and delay bis creditors. On November 20tb, 1888, tbe 
debtor was adjudicated bankrupt. 

Tbe petitioning creditor, F. S. Barnard^ bad for some years 
previous to tbe bankruptcy acted as broker for tbe bankrupt upon 
tbe Stock Exchange, witb the result that at the end of the year 
1887 a balance was found to be due from the debtor to his broker 
for moneys paid and commissions of 1,9602. 15«. Id. 

On November 1st, 1887, a writ was issued by Barnard against 
tbe debtor for this amount and on June 25tb, 1888, an order was 
made in the action whereby all questions were referred for trial to 
tbe official referee. Tbe reference terminated, after a bearing of 
five days, on July 24tb, 1888, Mr. Pulbrook having acted as the 
debtor's solicitor throughout the action, and on that day the referee 
stated that bis decision would be in favour of tbe plaintiff, and on 
July 81st, 1888, intimation was given tbat his report bad been 
filed. 

On August 1st, 1888, the solicitors for the plaintiff, F. S. Bar- 
nard, received from Mr. Pvlbrook, the debtor's solicitor, a notice of 
that date in the following form : — " Take notice that by a Memo- 
randum of Cbarge under seal of this date, Archibald James Amott, 
of Kirkconnel, Ealing, in the County of Middlesex, has charged to 
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me for Becnring the sum of 900Z. and interest at 6 per cent., all his iggg. 
estate and interest in the land and premises known as Eirkconnel, ^^^ 
Ealing, aforesaid subject to your clients' first charge thereon of Abnott, 

Ex PAB.TB 

1,800^.— Dated this 1st day of August, 1888." Baehabd. 

On August 8rd, 1888, judgment was signed in the action pur- 
suant to the report of the referee for 1,9602. 15«. Id., and execution 
was issued, but on August 8th, 1888, the sheriffs officer reported 
that the debtor had left his residence at Ealing, and it was then 
ascertained that the house was deserted, and that the debtor had 
removed his furniture and quitted the premises on July 81st, 1888, 
without leaving any address. 

On August 18th, 1888, an order was obtained by F. S. Bama/rd 
for substituted service of a bankruptcy petition upon the debtor, 
but the debtor never surrendered himself for examination and was 
adjudicated bankrupt in his absence. 

The petitioning creditor was subsequently appointed trustee in 
the bankruptcy, and he now applied that the charge given by the 
bankrupt to Mr. PMrook on August 1st might be declared void. 

Abrahams (Bigham, Q.C., with him) : for the trustee. 

The present motion is really founded on what was got out at a 
private examination of Mr. Pulbrook and his clerk named Elliott, 
The bankrupt has never been examined. He left England and a 
warrant for his arrest was obtained upon charges under the Debtors 
Act, 1869. He was ultimately apprehended in Belgium, but his 
extradition was refused by the Belgian Government. Mr. Pulbrook 
in his examination before the registrar stated that before August 1st, 
1888, he was continually asking the bankrupt to settle up in 
respect of his costs. The bankrupt had suffered losses on shares 
and was short of ready money. He was also being sued by one or 
two companies for calls, and was indebted to various stockbrokers. 
On August 1st the debtor called on Mr. Pulbrook at his office and 
was told that judgment could be signed at once, and Mr. Pulbrook 
also explained to the debtor the effect of a bankruptcy notice. The 
trustee alleges that the debtor then told Mr. Pulbrook that he had 
removed his furniture and was leaving Ealing, but he gave no 
address, and said he would let him know where he was shortly. 
At this time Mr. Pulbrook had rendered no cash account or bill of 
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1889. ^^^^ to ^6 debtor, bnt on his asking him for some security the 
p^^ debtor finally consented to give the charge upon Mr. Pulbrook 
Abnott, getting him an advance of 2502. on it. The arrangement was in 
Babnakd. writing as follows : — " August 1st, 1888. I hereby agree to obtain 
for you the sum of 250Z. within a week from this date, upon the 
security of your house and premises, Kirkconnel, Ealing." The 
debtor made it a condition that the money should be advanced to 
him and he was to go to fetch it when it was obtained. After 
receiving the charge Mr. Ptdbrook deposited it with the London & 
South- Western Bank and obtained a loan of about 800Z. on the 
security, but although he subsequently saw the debtor on several 
occasions he retained the whole sum. The points of the case are 
that the bankrupt having employed Pvlbrook as his solicitor is 
anxious on the eve of his going away to provide for his costs. He 
preferred his solicitor, and at his request was induced to give him 
this charge, he having left; bis dwelling house on the previous day. 
The question is whether the motive of the bankrupt was to prefer 
the solicitor. Then there arises the further question, irrespective 
of motive, whether Mr. Pulbrook was not aware that the bankrupt 
had left his dwelling house under such circumstances as to defeat 
his creditors. The position of Amott was that he was at the end 
of his tether. He was being sued by several companies and was in 
a hopelessly insolvent condition. That being so, and Pulbrook not 
wishing the bankrupt to go away without making provision for 
him, he asked the bankrupt to give him the charge. The bank- 
rupt at first demurred imtil Ptdbrook dazzled his eyes with the bait 
of the promised loan for 250Z. The bankrupt had two motives 
(1) to prefer Pulbrook; and (2) to get the 250Z. : but the fact of 
there being two motives does not prevent the fraudulent preference 
if the dominant view was to prefer the solicitor. Then as to the 
knowledge of insolvency on the part of Mr. Pulbrook, he admits 
that he pressed the bankrupt for money and could not get any. 
He must have known that he was in a bad way. This charge is 
void as a fraudulent preference and it is also void because the 
solicitor had notice of the act of bankruptcy. 

R. Vaughan WiUiams, Q.C. {Mclntyre with him): for Mr. 
Pulbrook, 
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The trustee has clearly made out no case here. There was no x889. 
fraudulent preference. Mr. Pvlbrook in his affidavit swears that- as ^^^ 
early as February, 1888, he told the bankrupt that unless he gave Abkott, 
him a charge on the house he would, not go on. If it were neces- Babnard. 
saiy I could bring the case within the rule that where there is an 
antecedent agreement, if the delay is explained, the matter dates 
from the agreement. But here there was no fraudulent preference 
at all. There was no yiew to prefer Ptdbrook, and it is plain that 
the bankrupt did not do so. There was the condition that the 
bankrupt should get the 260Z. cash, and the real motive was that 
the bankrupt wanted to get that money. Mr. PuLbrook pressed the 
bankrupt to keep his promise and he would not, but at length he 
said, " If I give you a charge there will be money over, will you 
undertake to obtain for me on this security the sum of 250Z." I 
say at once, however, that I think the trustee in the bankruptcy is 
now entitled to have that agreement carried out. As to the other 
point, Mr. Pulhrook denies absolutely that he had knowledge of 
any act of bankruptcy. 

Cave, J. : 

There are four points made in the case : first, that the charge of Judgment 
August 1st was a fraudulent preference ; secondly, that it was void 
because it was taken by Pulbrook with knowledge of an act of 
bankruptcy; thirdly, that the charge itself was conditional, and 
that the condition had not been complied with ; and fourthly, that 
the trustee is entitled to stand in the shoes of Mr, Amott and 
require payment of the 250Z., which in his letter of August 1st 
Mr. Pulbrook undertakes to pay. That last point is not disputed. 
With regard to the other three there has been a considerable 
amount of argument. Now, I must say, that if there had been 
nothing more in this case than what there is down to July 81st, 
and if upon August 1st the debtor had given this charge for 
nothing, I should have little difficulty in coming to the conclusion 
that his view in giving that charge at that time, and under the 
circumstances which he then was, was to give a fraudulent pre- 
ference to Pulbrook. But I think the stipulation that he was to 
have 250Z. out of the amount makes all the difference, and that he 
bad no intention, — or rather I should say that his main object and 
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1339 intention were not in any way to benefit Pnlbrook, but to benefit 
^^"' himself, by getting hold of this sum of 250Z. Daring the whole of 

i.N BE 

Arnott, those previous days while this litigation was going on, Mr. Arnott^ 
Babnahd. if he had been so minded, — minded, that is to say, simply to benefit 
Pulbrook, — ^might have given him the charge apparently without in 
any way interfering with any objects of his own, unless it was that 
he wanted to sell the house, which may perhaps have been the 
reason why he made no attempt to deal with it in any other way. 
When, however, we get to August 1st, he had imdoubtedly made 
up his mind that he could no longer face his creditors. Under 
those circumstances it was absolutely impossible for him to carry 
out his original intention of selling the house and putting the pro- 
ceeds into his own pocket. Then there occurred to him another 
method by which he might get some portion of the proceeds into 
his pocket. It was with that view, as I believe, and not with the 
view of preferring Mr. Pulbrook, that he entered into that arrange- 
ment of August 1st, and consequently in my judgment it was not a 
fraudulent preference. 

Now comes the second point. Although it was not a fraudulent 
preference, yet was it, or was it not, void upon the ground that 
Mr. Pulbrook had notice of an act of bankruptcy. That is a very 
serious allegation indeed, because Mr. Pulbrook is a solicitor, and, 
therefore, must be taken to know, at all events, the ordinary prin- 
ciples of the law of bankruptcy ; and if he, with knowledge that 
the debtor had committed an act of bankruptcy, entered into this 
arrangement, that would have been a very gross fraud upon the 
creditors indeed, because he, at all events, would have known that 
the debtor had no power at such a moment to give a charge at all, 
and that, moreover, by undertaking to raise 2502. by means of that 
charge, and put it into the hands of the debtor, he was enabling 
him also to perpetrate a gross fraud upon the creditors to the extent 
of that 250Z. Now charges so gross certainly require very strong 
proof indeed. What have I got here ? I have substantially the 
evidence of Mr. Pulbrook. He says "I did not know of the 
existence of this act of bankruptcy." As a lawyer, if he had 
known of it, he must have known of course that the charge was 
perfectly invalid, and that consequently nothing but subsequent 
perjury would have enabled him to obtain any benefit out of that 
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charge given under those circumstances. He must also, as I have 1889. 
said, either have intended at the time further to defraud the xnbx 
creditors by putting 250Z. of their money into the debtor's power, p^^"' 
or he must have intended to refuse to do so on the ground that an Bakna&d. 
act of bankruptcy had been committed, and then to defraud Mr. 
Amott himself by taking this charge and making this promise, 
with knowledge of an act of bankruptcy, and then afterwards 
refusing, the circumstances otherwise remaining the same, to carry 
out his part of the bargain. A more scoundrelly action it would 
be difficult to conceive on the part of a solicitor who is bound to 
protect the interests of his client in the first place, and also at the 
same time to take care that he does not concur with him, or assist 
him, in robbing his creditors. I do not hesitate to say if it could 
be established that Mr. Pulbrook with knowledge of an act of 
bankruptcy had agreed to take this charge and raise 250Z., and put 
that 2502. into the hands of the debtor, that he would deserve to 
be struck off the rolls. 

But how can I come to such a conclusion as that ? He denies 
on his oath that he knew of the existence of an act of bankruptcy. 
What is there to show that he did? Well, it is said that he knew, 
or had reason to believe, that Mr. Amott was in a state of insol- 
vency. That is a totally different thing. He may have believed 
that Mr. Arnott was not able to pay 20^. in the pound, and, indeed, 
that is the very reason why, ordinarily speaking, it becomes neces- 
sary to press for security. When a man is able to pay 20s. in the 
pound, there is no object in getting a security from him. But as 
I have said, there is all the distinction in the world between 
insolvency and an act of bankruptcy. A man insolvent has still 
the power, provided he does not do it by way of fraudulent pre- 
ference, of creating a charge for good consideration. But where he 
has committed an act of bankruptcy, then the property is no longer 
his to deal with, and a totally different set of circumstances come 
into operation. As I have said, therefore, the fact that Mr. Pul- 
brook had good reason to suspect that Mr. Arnott was insolvent, or ' 
even the fact that he knew it, goes for nothing here. What is 
there to show that he knew that Mr. Arnott had committed an act 
of bankruptcy ? Absolutely nothing that I can see. Mr. Pulbrook 
swears that he did not know it. The trustee has not thought fit 
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1889. to give notice to produce him for cross-examination. He has not 
][^P^ thought fit to give me the opportunity of judging from seeing Mr. 
ExpSb ^^^'o^'^ himself, whether he is a man that I may fairly believe 
Babkabd. upon his oath, or whether he is a man whom I ought not to believe 
upon his oath, and I for my part am always extremely slow indeed 
to come to a conclusion that I ought not to believe a man upon his 
oath when I have not seen him or heard him examined upon oath, 
and when I am asked to come to the conclusion that he has com- 
mitted perjury from a series of statements which do not necessarily 
produce any such conclusion in my mind, but which are only a 
circumstance at the outside of suspicion which he might explain if 
he were called before me in such a manner and with such a face 
and appearance, as would satisfy me that he was telling the truth 
and not committing perjury. Upon these grounds, therefore, I 
come to the conclusion that there is nothing that would justify me 
in holding or believing that Mr. Pulbrook had notice of this act of 
bankruptcy. 

With regard to the third point, that was dealt with in the course 
of the argument. It is quite clear that this charge is not a condi- 
tional charge subject to be displaced if the money is not forth- 
coming ; and the fact that the money was not paid over is, to my 
mind, in Mr. Pulbrook's favour. It is in accordance with what he 
would be expected to do if he had given this promise, and taken 
this charge at a time when he had no notice of an act of bank- 
ruptcy. Having given the promise, and taken the charge, as soon 
as he found that there had been an act of bankruptcy committed, 
then undoubtedly it was his duty to hold his hand and say ** I 
cannot complete this transaction and hand you over this 250Z., 
because I now find that you have committed an act of bankruptcy, 
and consequently the money is not yours, and not therefore mine 
to hand over to you, but must belong to the trustee in your bank- 
ruptcy." I think, therefore, that the only order to make is to 
make an order declaring that the trustee is entitled to the 250Z. out 
of the proceeds of this charge, and inasmuch as Mr. Pulbrook has 
already realized 8001., I suppose I ought to go on to order him to 
pay 2S0L of that over to the trustee. Is there any objection to 
that? 

JB. Vaughan Williains, Q.C* : — As I understand, my Lord, the 
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sum of 568Z., which is the surplus after paying the prior incum- 1889. 
brances, is in Court. Xnu 

Abnott, 
r^ -r £z PA&TS 

Cave, J. : Baknard. 

Then the trustee must take 250Z. and hand you the rest. There 
will be an order that 250Z. of the amount in Court be paid to the 
trustee, and that the balance, or so much as may be required, be 
applied to the payment of Mr. Pulbrook*s costs. The surplus, if 
any, will go to the trustee, and the trustee must pay the costs of 
this motion. There had also better be liberty to apply. 

Order accordingly. 

Solicitors : M. Abrahams^ Son dk Co., for the trustee. 
A. PvXbrook, for the solicitor. 

July 19th. 

On this day, before the Master of the Bolls (Lord Esher), 
Lord Justice Cotton, and Lord Justice Lindlet, an appeal from 
the above decision was set down for hearing in the Court of Appeal, 
but on the case being called on it was stated that the matter had 
been settled, and an order went ''Appeal dismissed on terms 
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DIVISIONAL PRACTICE. 

COURT. 

f?"d," In re cook, Ex parte COOK. 

AND 

^tMQ*^' Bankruptcy Act, 1883, sectioji 28. 

""i*^ Discharge of Bankrupt — AbsolvJte refusal — Neglect of bankrupt to keep proper 
2n^ *" ^^^ — Conftnutw^ to trade loith knowledge of insolvency — Gontra4itvng debts 

imthov;t expectation of payment — Unfitness of bankrupt to be cUlowed to 
trade. 

On applicatioii to the County Court for diacharge, the official receiver 
reported that the bankrupt had brought himself within the provisions of 
section 28, sub-section (3) of the Bankruptcy Act, 1883, in that he had 
omitted to keep proper books, had continued to trade after knowing 
himself to be insolvent, and had contracted debts without reasonable 
ground of expectation of being able to pay them. 

The report also stated that the debtor with knowledge that a creditor's 
petition had been presented against him, vexatiously filed a petition on 
his own behalf in another Court, and he was further charged with indu- 
cing his brother to put in a pretended proof against the estate, and with 
conducting his business by means of manufactured bills. 

Held : That the County Court judge was right in absolutely refusing 
the bankrupt his discharge. 

Per Field, J. — That in addition to the offences mentioned in section 28, 
sub-section (3) of the Bankruptcy Act, 1883, the other facts alleged 
against the bankrupt were important for the Court to consider in deter- 
mining whether a trader who had been guilty of them, and who had also 
committed any of the acts stated in the section, should be allowed to 
trade again. 

And see In re Betts db Block, Ex parte the Board of Trade, ante, Vol. 
IV., p. 170 : L. R. 19 Q. B. D., 39. 



■1. HIS was an Appeal on behalf of the bankrupt Austin Cook 
from an order of the judge of the Manchester County Court 
absolutely refusing his discharge. 

On September 4th, 1885, a receiving order was made in the 
Wolverhampton County Court on the debtor s own petition and on 
the same day a receiving order was also made against the debtor in 
the Manchester County Court, on a creditor's petition, to which 
Court all the proceedings were subsequently transferred. 

The bankrupt submitted three statements of affidrs. The first 
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to the Wolverhampton Court, on September 18th, 1885, by which i889. 
the liabilities expected to rank for dividend were stated afc 2,047Z. i^^ 
,168. 9d., the assets after deducting preferential claim's being j,^^^^* 
estimated as likely to realise 8,523Z. 4a. 6d. In a statement Cook. 
submitted to the Manchester Court, on December 19th, 1885, 
the liabilities were stated at 2,987Z., and the assets as likely to 
realise 10,088L Is. Id, And in a further statement submitted to 
the Manchester Court on March 21st, 1888, the liabiUties were 
stated at 4,588Z. 6a. 2d., and the assets, there being no preferential 
claims, as likely to realise 61{. 17a. 8^^. 

The amount actually realised by the trustee was 802Z. 14a. 4d., 
the proofs amounting to 3,8162. 9a. 2d. and no dividend whatever 
had been or was expected to be paid to the unsecured creditors, the 
assets being insufficient for the payment of the expenses of and 
incident to the bankruptcy. 

On March 21st, 1889, the bankrupt applied for his discharge 
when the official receiver stated in his report {inter alia) as 
follows : — 

'' Save as the Court may adjudge upon the facts and circum- 
stances hereinafter reported, the bankrupt does not appear to have 
committed any misdemeanour under the Bankruptcy Act, 1888, or 
the Debtors Act, 1869. The bankrupt has committed the follow- 
ing acts or defaults mentioned in section 28, sub-section (8) of the 
Bankruptcy Act, 1888, viz : — 

(a.) Has omitted to keep such books of account as are usual 
and proper in the business carried on by him, and as sufficiently 
disclose his business transactions and financial position during the 
three years preceding his bankruptcy. 

(b.) Has continued to trade after knowing himself to be insol- 
vent; and 

(c.) Has contracted debts provable in the bankruptcy without 
having at the time of contracting them any reasonable or probable 
ground of expectation of being able to pay them. 

The bankrupt commenced business about 1868, having a capital 
of about 5,O0OZ. The debtor's own petition was filed in the Wol- 
verhampton Court on September 2nd, 1885. ' Inasmuch as a 
receiving order was made in the Manchester Court two days later, 
he must, at the time of filing his own petition, have had notice of 

M,B, — ^VOL. VI. Q 
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1889. the prior petition. His Honour the jndge of the Wolverhampton 
XiTius (^01^ certified that the proceedings would in his opinion be more 
Cook, advantageonslv conducted in the Manchester Court, and the pro- 

£X PAKTB 

(!ooK. ceedings were accordingly transferred to the latter Court. The 
reasons found by his Honour for the transfer are {inter alia) that the 
bankrupt seemed to have carried on trade in Manchester almost 
if not entirely, and not at Wolverhampton to any considerable if 
any extent ; and that a receiving order was made in the Manchester 
Court on a creditor's petition on the same day on which a receiving 
order was made in the Wolverhampton Court. I have not been 
able to discover any good reason why the bankrupt, having had 
notice of the creditor's petition, should have filed his own, 
thereby lessening his assets by the costs of a second petition and 
by the costs of an application to transfer the proceedings. I have 
come to the conclusion that the debtor's own petition was filed 
vexatiously, and that neither his residence nor his carrying on 
business in Wolverhampton on which jurisdiction in that Court 
was founded, was bond fide, or such as to justify the filing his 
petition in that Court instead of in the Manchester Court. The 
office at Wolverhampton, which constituted his only residence, was 
taken by him within fourteen days before he filed his petition. 

Neither the first nor the second statement of affairs contained 
any deficiency account. Further accounts were ordered by the Court, 
but the order was not complied with, and the bankrupt in respect 
of his non-compliance was committed for contempt. He purged 
his contempt by furnishing the accounts and paying costs. The 
first meeting of creditors was summoned to be held on September 
18th, 1885, at Wolverhampton, but was adjourned to October 7th 
following. Between the two dates a proof sworn on October 5th, 
1885, was lodged by Mr. Robert Cook, the bankrupt's brother, for 
700Z. for money lent in 1881, no security being disclosed by the 
proof. This creditor was not inserted in either the first or second 
statement of affairs. He was inserted in the third. The bankrupt 
admitted on the public examination that he asked his brother to 
claim in respect of this debt, and he did so. On October 29th, 
1888, during the course of the public examination of the bankrupt, 
Mr. Robert Cook came into Court accompanied by his solicitor, and 
consented to an order to expunge the proof. There is no evidence 
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to show the considerations which led to the withdrawal. Mr. i8S9. 
Robert Cook had been- summoned for examination on the day the i^Tkb 
proof was withdrawn, hut on the withdrawal of the proof he was ^^^^^' 

'^ ' * Ex PARTE 

not examined. The bankrupt alleges that he sold his brother Cook. 
certain shares, which turned out badly. It seems to have occurred 
to the bankrupt to treat the loss on these shares as a debt. I am 
of opinion that Mr, Robert Cook's proof would not have been 
tendered had not the bankrupt suggested it. I have had to con- 
sider whether the bankrupt knew or believed that in respect of this 
proof a false debt had been proved within the meaning of section 11, 
sub-section (7), of the Debtors Act, 1869. Having regard to the 
nature and extent of the evidence reasonably required to bring 
home an offence founded upon the knowledge or belief of the 
person charged and to all the circumstances of the case, I have 
come to the conclusion that there is no such evidence that the 
^bankrupt had such knowledge or belief as to justify me in report- 
ing his conduct as a misdemeanour under that sub-section. He 
has, I believe, made varying statements to the trustee as to this 
proof, but in my judgment his primary object in suggesting it was 
if possible to assist in keeping the proceedings at Wolverhampton. 
For some time prior to the month of September, 1882, Mr. 
Joseph Cook, the bankrupt's brother, carried on business in Lower 
King Street, Manchester, as a coal merchant, under the style or 
firm of the Lancashire and Yorkshire Coal Company, and on 
April 17th, 1888, the bankrupt filed an account of certain bills 
drawn upon the Lancashire and Yorkshire Coal Company amount- 
ing to 837Z., and the names of the persons to whom the bills were 
given. After Mr. Joseph Cook ceased to carry on the business he 
informed the bankrupt that he would have nothing to do with any 
bills drawn upon the company, and on April 11th, 1883, the 
bankrupt wrote a note to him certifying that he was in no way 
responsible for any bills that he (the bankrupt) might draw upon 
the company. This note [was written in reply to one from Mr. 
Joseph Cook. At the time the several bills above mentioned were 
drawn the bankrupt had no authority from Mr. Joseph Cook to 
accept them on behalf of the company — in fact, the company had 
ceased to exist, and there was in my judgment no justification for 
accepting bills in the company's name. Although the evidence 

Q 2 
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1MO ^^^ ^^^ enable me to report the actual consequences of the negotia- 

^-Y— tion of these bills, no creditor having to my knowledge alleged in 
In SB 
Cook, Coort that he was damnified thereby, and although it may be that 

CooiT" they were bills given in respect of the pre-existing debts payable on 
the expiry of the periods of credit, and not in order to induce, and 
that the}' did not in &ct induce, credit or forbearance, I submit for 
the consideration of the Court that to use spurious bills in the 
course of business as the bankrupt undoubtedly appears to have 
done is a grave offence against commercial morality, and that 
although there is not evidence to justify me in reporting that by 
means of these bills the bankrupt has obtained credit by a false 
representation or other fraud, and so been guilty of a misdemeanour, 
yet that the feusts herein reported in respect to these bills are such 
as the Court may consider under section 28, sub-section 8 (A), of 
the Bankruptcy Act, 1888, as constituting conduct fraudulent in 
its nature and intention, and although the evidence does not fix« 
the bankrupt with any misdemeanour created by the Debtors Act, 
and so subject him to the serious consequences thereby imposed. 
Attempts were made to obtain from the bankrupt an explanation of 
these bill transactions. It is difficult to understand clearly what 
explanation he intended to convey, and still more difficult to repeat 
it except at a great length ; but the scope of it seems to be this, that 
he had handed to Mr. Joseph Cook a quantity of pin stocks, and he 
thought he had a right to draw against them. Mr. Joseph Cook 
on the other hand alleges, and I think truly, that the pin stocks 
were a gift to him and never produced him anything. However 
that may be, and giving full effect to whatever the bankrupt in- 
tended to convey, I submit to the Court that to draw and obtain 
acceptances of these bills was wholly unjustifiable, and that if there 
had been any debt owing by Mr. Joseph Cook to the bankrupt, or 
any justification for drawing bills which he was to accept, the bills 
ought to have been drawn upon him by his own individual name 
and not by the name and style of a non-existing company, and his 
own individual acceptance obtained according to commercial usage. 
There was no reason why this should not have been done if it had 
been proper and desired. Mr. Joseph Cook was at hand and could 
have been communicated with. The manner of preparing these 
bills appears to have been this. The bankrupt had in his employ 
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Mr. William Henry Hancock partly as a traveller and partly as a i889. 
collector. He was in the habit of writing out the bodies of the ^JJ^ 
bills. The bankrupt signed them as drawer, and Mr. Joseph _^o^*» 

£X PARTE 

Barnes, also in the employ of the bankrupt as a warehouseman at Cook. 
268. a week, wrote the acceptances. Mr. Charles Warburton, who 
was employed by the bankrupt first as a carter and then as a ware- 
houseman at 20s. a week, was also in the habit of accepting bills 
for the bankrupt. 

I am of opinion that all the unsecured debts appearing by the 
third statement of affairs to have been contracted after the end of 
1881 were contracted after the bankrupt was insolyent to his own 
knowledge. 

I further report to the Court that I had the greatest difficulty 
in conducting the public examination owing to the unwillingness of 
the bankrupt to give clear and proper answers. I would willingly, 
if I could, attribute this to his inability to give proper answers. I 
was brought into the case to supply the absence of Mr. Dibb, the 
official receiver, through illness. As far as I am able to judge 
from the notes, the persons conducting the previous part of the 
examination must have met with equal difficulty. I do not con- 
sider that I received any assistance whatever from the bankrupt in 
my endeavours to elicit an account, even such an one as it might 
have been in his own interest to give of. the state of his affairs and 
the matters herein reported upon. To this to a great extent is to 
be attributed my inability to make a more concise report. It would 
have been useless in my opinion to have further adjourned the 
examination, and unsatisfactory as were the results obtained, I did 
not feel at liberty to ask for an adjournment sine die. I have felt 
that under the circumstances I should best discharge my duty to 
the Court by reporting the circumstances as fully as possible, and 
respectfully inviting the attention of the Court as I now do to the 
notes of the public examination and other documentary evidence in 
order that the Court may vary my report as to it shall seem just in 
case my conclusions be considered erroneous." 

The County Court judge absolutely refused the bankrupt his 
discharge, and from that refusal he now appealed. 

The bankrupt, Austin Cook, appeared in person, and asked the 
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1889. Court not to uphold an order by which his discharge was refused 
Inub ^ ^^°^ altogether, even though it might think fit to impose some 
Cook, conditions. 

£X PABTB 

Cook. 

Muir Mackenzie : for the official receiyer, and 
Sparrow : for the trustee, were not called upon. 

Field, J. : 

Judgment. We need not trouble you, Mr. Mackenzie. This is an appeal 
by Austin Cook, the bankrupt, against an order refusing his dis- 
charge. The official receiyer has reported the grounds upon which 
the Court has acted in refusing that discharge, and the ques- 
tion before us is whether or not the bankrupt has brought any 
eyidence or has been able to use any yalid argument tending to 
satisfy us that the report of the official receiyer should not be 
entitled to consideration and to the weight which the statute 
endeayours to give it. The statute first of all lays down the limits 
of what this Court is to do, and what is to be done by a bankrupt 
who is desirous of obtaining his discharge. He may at any time 
apply to the Court, and on the hearing of the application the Court 
shall take into consideration a report of the official receiyer as to 
the bankrupt's conduct and afiairs, and then haying taken that into 
consideration, the Court may either grant or refuse an absolute 
order of discharge or suspend the operation of the order, or grant 
it subject to conditions ; provided that the Court shall refuse the 
discharge in all cases where the bankrupt has committed any mis- 
demeanour under this Act or Fart 11. of the Debtors Act, 1869, and 
shall on proof of any of the facts hereinafter mentioned either refuse 
the order, or suspend it according to the previous legislation. The 
statute sets out certain f&cts, and the material ones are that the 
bankrupt has omitted to keep such books of account as sufficiently 
disclose his business transactions and financial position within the 
three years immediately preceding the bankruptcy ; that he has 
continued to trade after knowing himself to be insolvent ; that he 
has contracted a debt without having at the time any reasonable or 
probable ground of expectation, proof whereof shall lie upon him, 
of being able to pay it ; that he has put any of his creditors to 
unnecessary expense, and has given any undue preference. 
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The first four (a), (b), (c), and (d) of the facts stated in the i889. 
section are the material facts which are relied upon in the present i^^ 
case hy the official receiyer. But besides that the official receiyer has _ ^o^^* 

Ex PARTB 

found certain facts which, although they do not range themselyes Goox. 
under any of these four heads, yet are matters important and fit to 
be tkken into consideration when we are considering whether a 
trader who has been guilty of them and who has also committed 
any of the acts stated in the section shall be allowed again to trade. 
No doubt, in the present case, the bankrupt has been four years 
without obtaining a discharge, but then the official receiyer finds 
that that has been due to his own conduct, to his own refusal or 
inability to giye anything like the proper assistance which the 
official receiyer has a right to expect in the matter. Therefore, 
let us consider shortly whether or not the bankrupt has established 
any ground for saying that those facts alleged by the official 
receiyer do not exist. The report is to be considered as, and it 
has the character and the attributes of, a report by an officer of 
the court, by a master, or any person to whom the Court delegates 
the inquiry into a yery complicated matter, and therefore the report 
of the receiyer stands in the same position with regard to this 
Court as any of those reports or certificates stand. Among other 
things, therefore, it stands that statements made in the report are 
accurate, unless the bankrupt is able by reference to the eyidence, 
or by reference to proofs which he is able to furnish, to establish 
that those things are without foundation. The material facts found 
are these: — ^Afber stating yarious facts attending the bankrupt, 
first of all going oyer to Wolyerhampton for the purpose of making 
a residence there. Secondly, that although the bankrupt must 
haye known that there was a petition presented at Manchester, a 
place where his business transactions were carried on and he had 
resided, he purposely (as found by the official receiyer) goes oyer 
to Wolverhampton and endeavours by presenting his own petition 
there to prevent the carrying on of an inquiry into his affairs 
which would be much more properly conducted at Manchester 
where he resided, and thereby putting expense on the parties and 
endeavouring evidently to get the matter disposed of by a tribunal 
which would not have the same opportunity of investigation that the 
other would. What are the next material facts he finds ? He 
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1889. finds that the bankrupt has sabmitted three different statements of 
^JJ^ affairs : the first he submitted to the Wolverhampton Court on 
Cook, September 18th, and by the first statement which was made by the 
Cook. bankrupt the liabilities expectant only were 2,0472. 16«. 9d., and 
the assets were stated to be 3,5232. 4:8. 6d. In the second state- 
ment at the Manchester Court the liabilities were stated at 2,9872^ 
and the assets at 10,0332. Is. Id. ; and in the third statement the 
liabilities were increased. In the third statement the liabilities were 
stated at 4,5832. 6$. 2d., and the assets, there being no preferential 
claims, were expected to realise 612. 17a. 3d., and no further 
amount was expected. The proofs reported by the trustee amount 
to 8,8162. 9«. 2d. after deducting Robert Cook's proof. What does 
the state of things shew? It is clearly conclusiye to shew that the 
bankrupt could not have kept any books which sufficiently disclosed 
his business transactions and financial position within the three years 
preceding the bankruptcy — quite conclusive — because he himself was 
unable, knowing as he did all the business, to do anything more than 
furnish these different and varying accounts both of liabilities and 
of assets. It is quite certain that that charge is proved up to the 
hilt. Now the official receiver goes on to say that no dividend has 
been paid, the assets being insufficient to an amount not yet ascer- 
tained for the payment of the expenses of and incidental to the 
bankruptcy. Mr. Cook has before us complained of the particulars 
making up the amount of assets, and has sought to say that 
there are some other assets which ought to have been received. 
We must accept this report. Therefore, what does that shew ? It 
shews a state of insolvency a man must have anticipated and 
therefore brings the case within the sub-section (c), that he has 
contracted debts provable without at the time of contracting them 
having any reasonable or probable grounds of expectation of being 
able to pay. That Statute imposes specifically on the bankrupt 
proof that he had reasonable and probable ground for contracting 
this large amount of debt without any assets whatever. Under 
these circumstances the report goes on to say that he does not 
appear to have committed any misdemeanour under the Bankruptcy 
Act, and therefore upon thfit ground it does not refuse his discharge; 
but he has committed the following act of default : viz., omitted to 
keep books of account. A parade was made of producing books 
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the other day ; it was said, let the books be here, and they will i889. 
shew. We have had no books shewn us in any shape or way to i^f^ 
qualify the report, and as I have said just now, the report on that «^®^*' 
part of the case appears to be clearly well founded. Cook. 

Those are the three grounds I have stated, (a), (h), and (c). 
Besides that, there are many other circumstances stated in the 
report which tend to shew that the bankrupt is not a man who 
ought to be allowed to recommence any trade. There was no defi- 
ciency account either on the first or second statement of affairs, 
and such was his conduct on that occasion that he was committed 
for contempt. He has given us to-day a statement on affidavit to 
the effect that, on the same day that the order of committal was 
made the proceedings were filed, and it is perfectly clear that his 
conduct was such that the Court committed him on that day. A 
further matter of considerable importance is also stated. It appears 
at the first meeting of creditors at Wolverhampton this happened, 
that after that, when it was adjourned to October 7th — in the mean- 
time Eobert Cook, the bankrupt's brother, deposed to a proof of 
700{. for money lent in 1881. That proof disclosed no security 
whatever. What is the meaning of that ? The case depended 
solely upon the testimony of the brother of the bankrupt, and there 
was no voucher of any kind, I. 0. U., bill of exchange, or mortgage 
by way of security. What happened next? First of all this 
claim was not contained either in the first or the second statement 
of affairs ; it was never inserted until the third one, and the bank- 
rupt admitted on the public examination that he asked his brother 
to claim in respect of the debt, and that the brother did so. What 
happened next ? On October 29th, during his public examination, 
the brother comes into Court and consents to an order to expunge 
the proof. No notice -is given at any time to shew what was the 
ground on which the proof was sought to be made, or what was 
the ground upon which it was afterwards withdrawn ; aU that the 
bankrupt says is that he sold his brother a certain share which 
turned out badly, and the inference which is drawn in the report is 
this, that the bankrupt seems to have thought it desirable to treat 
it as a debt ; and the official receiver comes to the conclusion that 
the proof by Robert Cook would not have been tendered unless the 
bankrupt had requested it. I think he adopts a very wise and 
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1889. prudent course with regard to this matter. He says he hesitated 

Inbb ^ ^^^ him guilty of a misdemeanour, because that would haye to 

Cook, be inquired into, and inasmuch as that would be a criminal charge, 

Cook. of course the proof of that lies upon the Crown, and any reasonable 

doubt or suggestion might, of course, be entertained. Therefore, 

I think he has adopted a prudent course in not finding it to amount 

to a misdemeanour, but at the same time bringing it before the 

Court for the purpose of their considering it when they are judging 

whether or not the bankrupt is a man fit to be trusted again with 

the carrying on of trade. 

Then next comes a very serious matter, and that is the manufiic- 
turing of bills. Of course, there can be no question at all about 
it on the facts as found here, that those bills which we had the 
witness in the witness-box about, and which were signed by two 
people in the employment of the bankrupt, as if by procuration of 
the Lancashire and Yorkshire Coal Company, were absolutely with- 
out any warrant at all, and those bills were paid away to a creditor. 
Anything worse I cannot imagine on the part of a trader. First of 
all his brother was the Yorkshire and Lancashire Coal Company ; 
his brother had ceased to carry on business as that, and there was 
no such thing in existence as the Lancashire and Yorkshire Coal 
Company, and yet, notwithstanding that, the bankrupt induces 
Hancock, his servant, to fill up bills purported to be accepted by 
some person as the procurator of the Lancashire and Yorkshire 
Coal Company, and the persons who do that are a warehouseman 
and a man who was a horsekeeper. Nothing can be worse than that. 
It is not necessary for me to go any further. It seems to me 
that the bankrupt has failed to qualify or extenuate or diminish 
any of the charges or offences brought against him by this report, 
and therefore I am of opinion that the Appeal must fail. 

Cave, J. : 

I am entirely of the same opinion. When a man becomes 
bankrupt and has failed to pay a dividend, and that state of affairs 
has been brought about under such circumstances as are disclosed 
in this case, to my mind it is proved to demonstration that a man 
who can do those things is not a proper person to be allowed td 
trade on his own account. He has shewn an utter inability to 
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comprehend the first elements of commercial morality^ and it is i889. 

clear that he is quite unfit to be allowed to trade again, and he JJJ^ 

must content himself with the minor position of a clerk. ^ ^^ok, 

^ Ex PABTB 



Cook. 



Appeal dismissed. 

Solicitors: Cuddon A Co., for the bankrupt and for certain 
creditors supporting the appeal. 
The Solicitor to the Board of Trade, for the Official 

Beceiver. 
Grundy, Kershanv <k Co., for the trustee. 



PRACTICE. 

In re hart & SON, Ex pabtb HART. Bkfore 

Mb. Jubticb 
Banknvptcy (Discharge and Closure) Act, 1887, section 2. ^to?' 

Bankruptcy Act, 1869, section 125, svh-section (10). w,— ' 

Liquidation by arrangement — Refusal of debtor's discharge by creditors — Liquida- '^^?*/^i^l'* 
tion closed — Discharge granted at subsequent meeting — Refusal of RegistroAr ^ 

to grcmt certificate. 

On June 12th, 1884, at a meeting of the creditors of a debtor whose 
affairs were being liquidated by arrangement under the Bankruptcy Act, 
1869, resolutions were passed releasing the trustee and closing the liquida- 
tion, and it was also resolved that the discharge of the debtor be not granted ; 
but at a subsequent meeting held on April 11th, 1889, a resolution was 
obtained whereby the discharge of the debtor was granted, and application 
was thereupon made to the County Court Registrar under section 125, 
sub-section (10) of the Bankruptcy Act, 1869, for a certificate to that 
effect. 

The County Court Begistrar refused to certify the discharge on the ground 
that the resolution in question was uitra vires and that the creditors had no 
power to pass it. 

Held : That the Registrar was right in refusing to grant a certificate ; 
and that the proper course for the debtor to take was to apply to the Court 
for his discharge under section 2 of the Bankruptcy (Discharge and 
Cloeure) Act, 1887. 



T 



HIS was an Appeal, ex parte, on behalf of J. Hart from the 
refusal of the judge of the County Court at Coventry to direct the 
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1889. registrar of the said County Coxirt to certify the discharge of the 
^j^ appellant as a liquidating debtor nnder section 125, snb*section (10) 
^eIJIJ^' of the Bankruptcy Act, 1869. 

Ha&t. The case raised an important question as to the right of a 

person who had been adjudicated bankrupt, or who had presented 
a liquidation petition under the Bankruptcy Act, 1869, to apply 
for his discharge under the provisions of that Act, notwithstanding 
the passing of the Bankruptcy (Discharge and Closure) Act, 1887. 

On April 17th, 1882, a petition under the Bankruptcy Act, 1869, 
was presented to the Coventry County Court by the appellant, 
J. Hart, and his father, who carried on business in co-partnership 
at Coventry and Bedworth as ribbon manufetcturers under the 
style of Hart & Son. 

On May 10th, 1882, the first meeting of creditors was held, at 
which it was resolved that the affairs of the debtors should be 
liquidated by arrangement and not in bankruptcy, and Mr. C. H. 
Caldicott, of Birmingham, accountant, was appointed trustee, with 
a committee of inspection. 

At a meeting of creditors, held on June 12th, 1884, resolutions 
were passed releasing the trustee and closing the liquidatipn, and 
it was also resolved " that the discharge of the debtors be not 
granted.'' 

On April 11th, 1889, however, the official receiver, assuming to 
act as trustee in the liquidation under the provisions of section 160 
of the Bankruptcy Act, 1888, summoned a meeting of the creditors, 
at which the discharge of the appellant, J. Hart, was resolved 
upon, and application was thereupon made to the County Court 
registrar under section 125, sub-section (10) of the Bankruptcy 
Act, 1869, to certify the discharge. 

The matter was referred by the registrar to the County Court judge 
with an expression of opinion that the resolution in question was 
ultra vires. 

The County Court judge, in affirming the decision of the 
registrar, after stating the facts, said : '' For the applicant it was 
argued that the resolutions of 1884 were inoperative in refusing 
the discharge of the debtor, and that the proceedings were not 
thereby closed, and that the official receiver has been by legisla- 
tion subsequent to 1869 placed in a position of trustee of a 
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continning liquidation^ and that the proyisions of 60 & 61 Vict. I88d. 
c. 66, did not apply, becanse the trustee had been released and j^ „ 
there was no one to whom notices under rule 4 of the rules under ^^p^^*'' 
the Act could be given. It is unnecessary to consider whether Hart. 
the ofl&cial receiver is or is not in the position which a trustee 
would have occupied if the liquidation had not been closed, because 
I am of opinion that the omission in the resolutions of 1884 to 
grant the discharge did not invalidate the resolution directing the 
close of the liquidation, and that if the contention that the 
resolution refusing the discharge was inoperative as a refusal be 
right, the only effect must be that the resolutions of 1884 must be 
read as if no resolution relating to the discharge had been inserted 
therein at all. It is said then that this is a hardship on a 
liquidating debtor who has in such a case no means of obtaining 
his discharge. There are, in my opinion, two answers to this 
contention: first, that the principle of the case cited to me of 
In re Scholes, Ex parte Boyle (47 L. J. Bank. 28), applies, and if 
the creditors by their resolution put this debtor into such a 
position that he could not obtain his discharge from them, the 
Court will, on being satisfied of the propriety of doing so, grant it 
of its own authority ; the second is, that section 2 of the Bank- 
ruptcy (Discharge and Closure) Act, 1887 (50 & 51 Vict. c. 66), 
affords a complete remedy. I do not attach any importance to the 
difficulty said to arise under rules 4 and 5. Considering that it 
may be an argueable question whether the notices under these 
rules ought to be given to the released trustee or to the official 
receiver, one of three alternatives must necessarily be right. 
Either the notice must be given to the released trustee or to the 
official receiver or it is altogether unnecessary. If, therefore, the 
debtor gives the notice both to the official receiver, and to the 
released trustee, and in other respects acts in compliance with the 
provisions of the Act and rules of 1887, he will have a locus 
standi to be heard, and his application will be then heard and 
considered by the Court on the merits. And I must add that any 
other decision on the point raised would have the effect of defeating 
the express enactment of section 2 of the Act of 1887, which in 
plain and unmistakeable terms vests in the Court the power and 
responsibility of granting or refusing an application for discharge 
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1889. in all cases in which the discharge had not been then obtained 

hTsB without making any distinction between pending and closed 

H^T & Sow, proceedings. And it not only does this, but lays down certain 

Hart. rules for the guidance of the Court in its action which would not 

be binding on the creditors under the Act of 1869, but which are 

in harmony with the legislation introduced by the Act of 1888, 

whose principles it was I think then intended to apply to all cases 

qf discharge of debtors whether the proceedings were commenced 

prior or subsequent to the coming into operation of that Act." 

From this decision J. Hcurt now appealed. 

Sidney Woolf:. for the debtor. 

The real ground why the County Court judge and the registrar 
refused to grant this certificate was that they appear to be of 
opinion that since the passing of the Bankruptcy (Discharge and 
Closure) Act, 1887, an undischarged liquidating debtor or bank- 
rupt must apply under that Act, and cannot apply under the 
procedure proyided by the Act of 1869. It is said that he must 
apply to the Court, and cannot obtain a resolution of the creditors. 
But the Act giyes the bankrupt the option, and this debtor 
availed himself of the procedure under the Act of 1869 and 
obtained a full resolution. By section 2 of the Bankruptcy 
(Discharge and Closure) Act, 1887, "A debtor who has been 
adjudged bankrupt, or whose affairs have been liquidated by 
arrangement under the Bankruptcy Act, 1869, or any previous 
Bankruptcy Act, and who has not obtained his discharge, may 
apply to the Court for an order of discharge, and thereupon the 
Court shall appoint a day for hearing the application in open 
Court." There is simply an option to the debtor to apply under 
that Act, and it does not take away the right of the debtor to 
apply for his discharge under the Act of 1869. 

Jvhf 2nd, 
Cave, J. : 
Judgment. This was an application by Hart the younger by way of an 

appeal against an order of the County Court judge at Coventry 
affirming the refusal of the registrar of that Court to register a 
resolution of the creditors^ granting the appellant his discharge. 
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The bankraptqy was an old bankruptcy under the Act of 1869, i889. 
which in fact resulted in a liquidation by arrangement^ and some j"^^ 
years ago there was a resolution of the creditors refusing Hart his ^^^ * S^^» 
discharge and closing the bankruptcy. Quite recently a further Hart. 
meeting was held, at which the creditors have resolved to grant 
the discharge, and it was that resolution which the debtor asked 
the registrar to register. The registrar refused on the ground 
that the creditors had no power to pass the resolution, and the 
County Court judge upheld the refusal. 

Now I have read the judgment of the County Court judge, and 
I must say that I entirely concur in it. It seems clear that the 
creditors, having closed the liquidation in 1884, had no power 
now to pass a resolution granting the debtor his discharge. It 
may be that the creditors ought not to have placed themselves in 
such a position, but if any difficulty arose in respect of the debtor 
there were two ways out of it, as the County Court judge has 
pointed out. He might have applied to the Court to relieve him 
of its own authority, and now at any rate by the Bankruptcy 
(Discharge and Closure) Act, 1887, there is express power given 
to the Court to grant a debtor his discharge on his application in 
such a case as this. That is the course the debtor ought to have 
adopted, and he ought not after the liquidation was closed in 1884 
to have summoned such creditors as would attend a meeting, and 
get them to pass a resolution which they had no right to do. 

Appeal dismissed. 

Solicitors : Crowders dc Vizard, agents for Browetts, Coventry, 
for the debtor. 
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In re McKEAND, Ex parte McKEAND. 

Bankruptcy Act, 1883, section 4, sub-section 1 (d). 

Act of Bankruptcy — Departing from diveUing^house with intent to defeat or delay 

creditors. 

On March 8tli, 1889, the debtor, as a condition that time should be 
allowed him for payment of certain bills in respect of which he had 
become liable as surety, agreed to produce his books to an accountant for 
inspection, but instead of doing so he instructed an auctioneer to sell 
certain of the book debts with the proceeds of which he paid the debts of 
two flavoured creditors. 

From March 14th to the 16th the debtor absented himself from his 
dwelling-house leaving dishonoured a promissory note which had fallen 
due on March 13th, and having made no provision for the payment of 
another bill which became due during his absence. 

A receiving order having been made against the debtor in the 
County Court founded on his absence as an act of bankruptcy the debtor 
appealed. 

Held : That the intention of the debtor in absenting himself was to 
delay his creditors ; and that the receiving order was rightly made. 



T. 



. HIS was an Appeal on behalf of the debtor from a receiving 
order which had been made against him in the Blackburn County 
Court, the ground for the appeal being that no act of bankruptcy 
had been committed. 

The debtor, Alexander McKeand, carried on business as a travel- 
ling draper, and lodged at 26 Henry Street, Blackburn, but he also 
had a warehouse at No. 20 in the same street, which he alleged 
was used only for the storage of goods, and kept locked up, his 
business requiring his frequent absence from home on different 
rounds throughout the country. 

In March, 1889, a writ was issued against the debtor by the 
Blackburn Bank for the sum of 200Z. in respect of an overdrawn 
account, and he was also indebted to his brother to the extent of 
lOOZ. for arrears of wages. 

On March 9th, 1889, the debtor sold by auction certain book- 
debts, with the proceeds of which he paid these two creditors ; but 
a promissory note given to another creditor, which fell due on 
March 18th, was dishonoured, and no provision was made to meet 
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a further promissory note for 221. which became due two days i889. 

afterwards. ^T^ 

In bb 

The debtor was also aware that if, as appeared probable, another McKband, 
brother of his, for whom he had become surety, failed to meet McKeand. 
certain acceptances, he could not continue to carry on his 
business. 

On March 14th, 15th, and 16th, 1889, certain creditors called 
at different times at the debtor's residence in respect of the pay- 
ment of their debts, but found it closed, and a bankruptcy petition 
was subsequently presented in the County Court, the act of bank- 
ruptcy alleged against the debtor being that under section 4, 
sub-section 1 (d), of the Bankruptcy Act, 1883, which provides 
that a debtor commits an act of bankruptcy *^ If with intent to 
defeat or delay his creditors he . . . departs from his dwell- 
ing-house or otherwise absents himself." 

A receiying order was made, against which the debtor now 
appealed, on the ground that his absence did not amount to an act 
of bankruptcy, and that there was no intention that the creditors 
flliould be thereby defeated or delayed. 

Yate Lee : for the debtor. 

The debtor did not leave his house with any intent to defeat his 
creditors. He was a travelling draper travelling round the country, 
and he constantly was away. When he was away his warehouse 
was shut. He was never absent except for the purpose of business. 
As a matter of fact, he was away on March 14th, 16th, and 16th, 
in connection with matters arising out of the sale of the book-debts 
on March 9th. The debts sold were at Nelson and Brierfield, and 
the debtor was absent there for the purpose of introducing the 
purchaser and explaining the sale to his customers. The debtor 
alleges that before he went away he left word at his lodgings where 
he was going. He also states that as soon as he heard that the 
creditors had called in his absence he tried all he could to see them 
and ascertain what they wanted. My case is that on these days 
the debtor was away as usual on business, and it is wrong to say 
that his absence amounted to an act of bankruptcy. (Counsel 
referred to Ex parte Meyer, In re Stephany, L. R. 7 Ch. Ap. 188: 

M.B. — VOL. VI. R 
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1889. 

In re 
McKeand, 

Ex PARTE 

McKeand. 



25 L. T. N. S. 783 : 20 W. K. 178 : In re Wohtenholme, Ex parte 
Foster dt Co., see ante, Vol. IV., p. 258.) 

Herbert Reed : for the petitioning creditor. 

Every fact in this case makes it plain that the debtor desired to 
avoid meeting his creditors. As early as on March 8th he was 
present at a meeting of the creditors of the brother for whom he 
had become surety, and he was then told that if his brother did 
not meet certain bills he would have to do so. He then asked for 
time, and time was given to him on condition that he would pro- 
duce his books next day to a Mr. Chesney, an accountant. He 
promised to do so, but instead of that, on the very next day he 
went to an auctioneer and put up his book-debts for sale, and 
would not allow the least delay. That sale was not to pay the 
creditors generally, but to pay what he calls wages to his brother 
Walter and to pay the bank. The real fact was, that this debtor 
wanted to keep out of the way until he had disposed of his property 
and distributed it amongst certain favoured creditors. There was 
ample evidence of intention to defeat and delay. The facts go fiftr 
to show a deliberate fraud, for a bill of the debtor's for 71. lOs., 
which fell due on March 18th, was dishonoured, while on March 15th 
a bill for 22Z. was becoming due, and when the creditor called 
about it he could not find the debtor, who had made no preparation 
for the payment of it. The debtor was determined to keep out of 
the way until he had realised 14s property, and he stayed away in 
order that people could not call on him and demand their debts. 



Field, J. : 
Judgment. Notwithstanding all the industry displayed by Mr. Yate Lee in 

this case, he must prove unsuccessful. The facts of the case are 
peculiar. There were three brothers named McKeand living at 
Blackburn, and one of them was Alexander McKeand, the debtor, 
who had for a servant his brother Walter. Really all we know of 
the debtor's position in March, 1889, is from his own affidavit. He 
says that he was pressed by two creditors. A writ had been issued 
against him by the Blackburn Bank for about 2001., while his 
brother Walter was pressing for some 1112. wages in arrear. He 
also owed 232. for rent. Now when a man has rent and wages in 
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arrear, it shows plainly that his affairs are not in very good order. i889. 
The first thing a man does is to keep his rent paid and then wages, ^^ 
in order to keep his business going. Then the debtor says that McKbakd, 
with a view to satisfy those claims — ^not to make himself a trustee McKband. 
for all his creditors — he authorised a sale by auction of certain 
book-debts. The sale took place, and out of the proceeds his 
brother Walter was satisfied, and the amount of the debt and costs 
paid to the bank. The affidavit is very general as to dates, which 
is usually the way in a case of this nature, but we learn from other 
evidence that previous to this, on March 8th, a meeting of the 
creditors of another brother had been held, and it appears that the 
debtor had also put his name to acceptances for his brother. The 
debtor then asked how he would be placed as to those acceptances, 
and he was told that he would have to meet them if his brother did 
not. That was clearly intimated to him then. The whole family 
were not very prosperous, but the debtor said that if time were 
given him he could meet the bills, and he was told that time would 
be given if he would produce his books next day to Mr. Chesney, 
an accountant, which he promised to do. The meaning of that 
was, that if the creditors were satisfied that the debts were good, 
time would be given. 

Now on March 9th the debtor did not go to Mr. Chesney, but he 
did go to Mr. Birtwistle, an auctioneer, and he instructed him to 
sell certain of his books. Mr. Birtwistle said, " I suppose you will 
have the sale on Thursday so that due notice may be given," but 
the debtor would not have it so by any means, and directed that the 
sale should take place on the Tuesday night. The debtor knew at 
that time that he had two promissory notes falling due, one for 
71. 108. to a Mr. Mather, on March 13th, and the other for 22Z. on 
March 16th. March 13th was Wednesday, and March 14th was 
Thursday. He had made no attempt to meet these bills, and on 
March 14th he went away. He says he came back late in the 
evening, but on. March 15th he went away again and did not come 
back until after 12 o'clock on March 16th. Now, with what 
intent did he leave his dwelling-house ? A man must be taken to 
intend the reasonable consequences of his acts. He had dishonoured 
on March 18th the 71. lOs. bill, and he knew that he would dis- 
honour on March 16th the 221. bill. 

B 2 
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18S9. Then what happens next ? Between March 18th and 15th he 

^^g received the money for the book debts which had been sold. He 

McKeand, does not pay the trade bills, but he hands it to two favoured credi- 

EX PARTE ^ "^ 

McKband. tors. He is absent on March 14th, 15th and 16th, and he left 
nobody to answer inquiries, though he must have known that 
somebody would be coming. Even after he came home there is a 
conflict of evidence as to what occurred, the debtor saying that he 
went out to try to find a creditor who had called, while the creditor 
says he only met him by accident. Under the circumstances it 
seems to me to be a fair inference that the debtor s absence was 
not only due to a desire to realise the book debts, and so commit a 
fraudulent preference, but also to delay his creditors, — to keep 
them off at any rate until the transaction was completed, and the 
two creditors whom he wished to favour had been paid. 

Cave, J. : 

I am entirely of the same opinion. It is clear from the state- 
ment made by the debtor that on March 8th he knew that if he 
had to pay the bills of his brother he could not pay his creditors in 
full. He had that fully in his mind from March 8th to March 16th. 
On March 8th the creditors say, " Produce your books and we will 
give you time," and if he had any expectation of paying his creditors 
in full that was one of the means by which he could do so, viz., if 
time were given him. But he goes to an auctioneer and tells bini 
to sell in a great hurry, and he proceeds to realise his assets and to 
pay certain creditors, being convinced he could not pay his creditors 
in full. He sells a portion of his debts, and although a promissory 
note was dishonoured on March 18th and one was falling due on 
March 15th, he goes away without making any provision for them. 
I agree with Mr. Yate Lee that if the debtor had been away on his 
ordinary business of selling goods and collecting money in the 
usual way it would be difficult to say that he was away with intent 
to defeat or delay his creditors. But this man was away for the 
deliberate purpose of realising assets and altering the distribution 
of them. He had deliberately rejected the offer of time made to 
him, and he was determined to realise assets and pay some creditors 
to the exclusion of others. In pursuance of that plan he was away 
on March 14th, .15th and 16th. He did realise a considerable sum 
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of money, not one fraction of which was used in meeting the i889. 

promissory notes, and there is no expectation of their being paid. 

In my opinion the County Court registrar under the circumstances 

could not come to any other conclusion than that to which he did McKbanp, 

come, and the appeal must be dismissed. 



In rb 
McKeand, 

Ex PARTB 



Appeal dismissed. 

Solicitors : HoUand dt Callis, for the debtor. 

Roiocliffes, Rawle d Co., agents for Needham, 
Parkinson d Slack, for the petitioning creditor. 



In re lopes. Ex parte HARDAWAY & TOPPING. 

Bankruptcy Act, 1883, section 37. 



Bbfohb 

Mb. Jubticb 

Wills. 

1889. 

Proof— Action for commissions exectUed— Judgment under Order XIV, — Bank- j^y ^oth, 
ruptcy — Bisection of proof-^Oaming transaction — Bight to go behind judg- 
ment. 

On July 8th, 1887, judgment was signed under Order XIV. in an action 
brought against the debtor to recover the sum of 520^. alleged to be due 
for commissions executed and moneys paid on his behalf by the plaintiffs 
who carried on business as turf commission and betting agents. 

The judgment debt was not satisfied and a bankruptcy notice was sub- 
sequently issued against the debtor upon which he was adjudicated bank- 
rupt, but a proof tendered by the plaintiffs in the action in respect of their 
debt was rejected by the official receiver as trustee, on the ground that 
the claim was founded on gaming transactions. 

Held : That the fact that the judgment had been obtained was not con- 
clusive ; and that the plaintiffs having failed to satisfy the Court that the 
debt arose from commission business, the decision of the official receiver 
inust be affirmed. 



T> 



. HIS was an Appeal on behalf of Messrs. Hardaway dk Topping 
from the decision of the chief official receiver as trustee in the 
bankruptcy, by which he rejected a proof tendered by them against 
the estate for the amount of 5202. 
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1889. The case was taken specially on the ground of urgency before 

IiTre ^^- Justice Wills, sitting for the Bankruptcy Judge, during the 
LoPBs, absence of Mr. Justice Cave on circuit. 

Ex PABTB 

HARDA.WAY & The appellants, Messrs. Hardaway dt Topping, carry on business 
as turf commission and betting agents in Fleet Street and also at 
Boulogne, and on April 23rd, 1887, a writ was issued by them 
against the debtor, R. K. Lopes, in respect of 620Z. alleged to be 
due to them for commissions executed and moneys paid on behalf 
of the said debtor. 

On proceedings under Order XIV. of the Eules of the Supreme 
Court, 1888, leave was given to the debtor to defend the action 
only on the condition of his paying the money into Court, which he 
was unable to do, and on July 8th, 1887, judgment was signed. 

Some negotiations thereupon took place between the parties, but 
no settlement being arrived at, a bankruptcy notice under section 4, 
sub-section 1 (g), of the Bankruptcy Act, 1883, was issued against 
4jhe debtor, upon which a receiving order was made on May 25th, 
1888, and the debtor adjudicated bankrupt. 

On September 8rd, 1888, a proof in respect of their debt was 
carried in by Messrs. Hardaway d- Topping, which was subse- 
quently rejected by the official receiver as trustee. 

From that rejection Messrs. Hardaway d Topping now appealed. 

E. Cooper Willis, Q,C. (Carrington with him) : for Messrs. 
Hardaway & Topping. 

The official receiver appears to have rejected this proof on the 
ground that it was a case of direct betting. But the appellants 
are here, and will state clearly that they were instructed by the 
debtor to make these bets on his account. The appellants have 
got judgment after a contest, and the judgment is primd facie 
evidence. It is for the other side to impeach it. 

[Mr. Topping and Mr. H. J, Selby, junior partner in the firm, 
were called in support of their case and were cross-examined.] 

Herbert Reed : for the trustee. 

I submit there is really no case to answer. The action was for 
money paid by a person employed as an agent — ^money paid at 
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reqaest. There must be some proof of payment, and there must i%sd. 

also be a request. Here there is no proof of any payment at all. i^Tkb 

No books have been produced which show anything, and the only i^ofm, 

explanation is that the books are destroyed every year. Hardaway k 

Topping. 

E. Cooper Willis, Q.C. : 

The appellants have got a judgment and a judgment is prima 
facie evidence. Of course, I know the case of Ex parte Revell, In 
re ToUemache (L. R. IS Q. B. D. 720 : 54 L. J. Q. B. 89 : 51 
L. T. 376 : SS W. R. 288), but in that case the judgment was 
forty years old. It is for the person who impeaches a judgment to 
show that there is no consideration. Here fche evidence shows that 
the appellants had directions to make the bets, and that the bets were 
made. Now only when the proof is put in the question of direct 
betting is raised. (Counsel also referred to Ex parte Banner, 
In re Blyth, L. R. 17 Ch. Div. 480 : 44 L. T. 908: 30 W. R. 24: 
Ex parte Ritso, In re Ritso, L. R. 22 Ch. Div. 529 : 52 L. J. Ch. 
536 : 48 L. T. 376 : 31 W. R. 373.) 

Wills, J. : 

In my opinion the oflScial receiver came to a right conclusion in Judgment, 
rejecting this proof. It is said that the judgment was conclusive, 
but that argument appears to have been previously raised unsuc- 
cessfully in the Court of Appeal, and I cannot give effect to it. It 
seems to me that the true rule is that every case is a question of 
circumstances. The judgment is prima facie evidence, but when 
you have got behind the judgment and have got all the facts you 
must not be bound by the judgment, and you must look at the 
whole fiEu^ts. 

Now here there was a judgment obtained under Order XIY., the 
debtor having been put under a condition which he could not comply 
with. It seems to me that the matter was not fought out between the 
parties at all. The debtor was ordered as a condition of defence to 
bring money into Court. The case is an illustration of what I 
think is an undesirable position in which a judge is placed in 
ordering money to be paid into Court under such circumstances. 
It does seem to me that the number of cases are very few in which 
that ought really to be done, and where it cannot be said either 
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1889. that the plaintiff ought to have judgment or the defendant leave to 
Inbb defend. The present case is a clear example of how it handicaps a 
L0PB8, man who has no money, to tell him that if he pays money into 

£x PABTB ^1 1 * • 

Hardawat k Court he can set up his defence and see what he can make of it. 
oppDfo. J ^^ ^^^ think I should myself have made such an order in this 
case, and it is idle to say that the question in dispute was fought 
out. 

Now a great deal more has been brought before me to-day. I 
have the whole story of the plaintiffs, and a more unsatisfactory 
story I never heard in a Court of Justice. These gentlemen carry 
on a large business, partly of betting on their own account and 
partly of commission business. But they seem to keep no accounts, 
and it rests entirely on their own statement whether particular bets 
were their own or whether they represent bets which they had paid 
to other people for the gambler who was dealing with them. What 
would be said in the case of any other man who carried on business 
partly on his own account and partly on commission if he had no 
books to distinguish between the character of the account? Is 
there anything that because these people were carrying on a 
gigantic gambling establishment they should have consideration ? 
People of this kind may of course recover if they can prove that 
they have paid money for another, but they must prove their claim. 
What these people say is that they have rendered accounts weekly, 
but those accounts show nothing. There is nothing to distinguish 
between bets lost and commission business, and when, as here, the 
person chiefly put forward in support of the claim is on his own 
confession a better on a gigantic scale, can it possibly be said that 
they are entitled to indulgence ? Moreover, the affidavits which 
have been read are open to the greatest possible suspicion, and one 
of them at any rate was made by a partner who knows nothing at 
all about the business. There is only one phrase in these affidavits 
in which there is the slightest approach to pledging an oath that 
commissions were executed or that money was paid. In one place 
it is said that commissions were from time to time executed, but it 
is by no means said that the balance arose from these commissions. 
The affidavit stops carefully short of that, and when we come to 
find how that account was made up, by means of the telegrams and 
Ruff's Guide, can the appellants expect in a serious matter like 
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this to succeed with nothing better than their bare word that they i889. 
were commission matters? It seems to me that no jury would j^J^ 
hesitate for one moment to say that they had not made out their i^oi^bs, 
case. I think there is plenty to enable me to go behind the judg- Hakdaway & 
ment, and I will even go further, and say that I am satisfied on the 
circumstances that the appellants haye no solid ground for the 
statements which have been made. The official receiyer was quite 
right in rejecting the proof. 

I only wish to add one word. I consented to hear this case 
because it was represented to me to be an urgent case. I cer- 
tainly should not have done so had I known what kind of case 
it was. I cannot see that it was an urgent case, and some of 
the parties to it at any rate certainly do not deserve the slightest 
consideration. I wish to say nothing which at all reflects on 
those at whose representations I consented to hear the case, 
but I do think that I ought not to be taken away to hear a case of 
this nature at a time when the Queen's Bench Division is so short- 
handed owing to the absence of nearly all the other judges from 
London. I say no more. I have heard the case and decided it, 
and my decision is most distinctly that the appeal must be 
dismissed. 

Appeal dismissed with costs. 



Solicitors : W. E. Ruddle, for Messrs. Hardaway & Topping. 
W. D. Dowding, for the official receiver. 

September 5th. 

On this date the receiving order against the above debtor was 
rescinded and the adjudication annulled, the debts having been 
paid in fuU, together with interest at 4 per cent. 
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Bbfoeb In re TRITTON, Ex pabtb SINGLETON. 

Hb. Justtcb 
"Wills. 
1889. -S*^^ 0/ sale — Assignment of reversionary interest — Chose in action — Bills of Sale 

^-f Act, 1878 (41 d: 42 Vict. c. 31), section 4— Bills of Sale Act, 1882 (45 db 46 

July 22nd, y^^^ ^ 43)^ ^^^ g. 

A testator by his will gave to his wife {inter alia) " the right of posses- 
sion and enjoyment of all my pictures during her life (if she shall so 
desire), and subject as aforesaid, I give and bequeath all my said pictures 
to and for my son (the debtor) for his own absolute use and benefit." 

After the death of the testator, but during the lifetime of the mother, 
the debtor executed an assignment of mortgage by way of security for an 
advance by which, as mortgagor and beneficial owner, he assigned {inter 
alia) " all that the share and interest of him the said (debtor) under the 
will and codicil of his father deceased and of and in the sums of money, 
hereditaments and premises devised and bequeathed thereby, expectant 
upon the decease of his mother." 

A receiving order having been subsequently made against the debtor 
upon which he was adjudicated bankrupt, the trustee in bankruptcy 
applied for an order declaring that he was entitled, as against the mort- 
gagee, to the pictures in question, on the ground that the assignment had 
not been registered. 

Held : That the only interest which the bankrupt had in the pictures 
was a chose in action, and as such it was not affected by the Bills of Sale 
Acts. 



X HIS was an Application on behalf of the trustee in the bank- 
ruptcy for an order declaring that he was entitled to certain 
pictures bequeathed to the bankrupt by his father subject to the 
life interest of the bankrupt's mother. 

The case was taken specially on the ground of urgency, before 
Mr. Justice Wills, sitting for the Bankruptcy Judge during the 
absence of Mr. Justice Cave on circuit. 

The father of the bankrupt by his will gave and bequeathed to 
his wife Elizabeth Ann Tritton for her own absolute use and 
benefit certain watches, jewelry, trinkets, &c.j and the will con- 
tinued : — " I also give to my said wife the right of possession and* 
enjoyment of all my pictures during her life (if she shall so desire), 
and, subject as aforesaid, I give and bequeath all my said pictures 
to and for my son. If. J. Tritton, for his own absolute use and 
benefit." 
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• The testator died, and Mrs. Tritton, who is still alive, retained i889. 
possession of the pictures under the right so given to her. i^ as 

On March 28th, 1884, H. J. Tritton executed an assignment in j^^^^; 
favour of one Raymond hy way of security for an advance of Sinolbton. 
2,500Z., by which as mortgagor and beneficial owner he assigned 
inter alia, " All that the share and interest of him the said fl". J. 
Tritton under the will and codicil of his father, Henry Tritton, 
deceased, and of and in the sums of money, hereditaments, and 
premises, devised and bequeathed thereby expectant upon the 
decease of his mother, Elizabeth Ann Tritton.'* 

On April 26th, 1888, a receiving order was made against H. J. 
Tritton, upon which he was adjudicated bankrupt, and the pictures 
were now claimed by the trustee subject to the life interest of 
Mrs. Tritton, on the ground that the assignment in question 
required to be registerd as a bill of sale. 

E. Cooper Willis, Q,C. {F. C. WiUis with him): for the trustee. 

The question simply is whether the assignment of the pictures 
to the respondent ought to have been registered as a bill of sale. 
The bequest in the father's will was a bequest to the son subject 
to the wife's right of possession and enjoyment. The assignment 
was an assignment of mortgage inter alia of these pictures for a 
sum of 2,500Z. It required to be registered as a bill of sale. In the 
case of The Manchester, Sheffield dt Lincolnshire Railway Company 
V. The North Central Wagon Company (L. B. IS H. L. 554), Lord 
Hebsghell said, ''The Bills of Sale Act, 1882, contains no 
definition of a bill of sale. For that we are thrown back to the 
earlier statute, viz., section 4 of the Act of 1878, which enacts that 
''the expression 'bill of sale' shall include bills of sale, assignments, 
transfers, declarations of trust without transfer, inventories of 
goods with receipt thereto attached, or receipts for the purchase- 
moneys of goods, and other assurances of personal chattels." It 
must be borne in mind that the object of the earlier Bills of Sale 
Acts was entirely different from that of 1882. The former 
enactments were designed for the protection of creditors, and to 
prevent their rights being affected by secret assurances of chattels 
which were permitted to remain in the ostensible possession of a 
person who had parted with his property in them. The bills of 
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1889. sale were, therefore, made void only as against creditors or their 

IiTrb representatives. As between the parties to them they were per- 

Tkitton, fectly valid. The purpose of the Act of 1882 was essentially 

Ex FARIH n. . T 

SiNOLBTON. distmct. It was to prevent needy persons being entrapped into 
signing complicated documents which they might often be unable 
to comprehend, and so being subjected by their creditors to the 
enforcement of harsh and unreasonable provisions. A form was 
accordingly provided to which bills of sale were to conform, and 
the result of non-compliance with the statute was to render the 
bill of sale void, even as between the parties to it." If this had 
been an absolute gift to the wife with an ulterior reversion to the 
son, it would have been an executory bequest. But here it is not 
so. The testator only gives the possession to the wife. This is 
an absolute gift of the property to the son with the right of 
possession to the wife. It avoids an executory bequest. It was 
in the mind of the testator that there was a wide difference 
between property and possession, and that subject to the possession 
of the wife the property is to pass to the son. 

Watt {Lynch with him) : for Mr. Raymond. 

This document is not a bill of sale at all. The interest of the 
bankrupt in these pictures is not such as could be conveyed by a 
bill of sale. The interest of the bankrupt was merely a rever- 
sionary interest. His right was simply a chose-in-action, and a 
chose-in-action is exempt^ from the operation of the Bills of Sale 
Acts. The only interest which the bankrupt had was in the 
nature of a chose-in-action. The grantor of a bill of sale must 
have the right of disposing of the things at the time that he grants 
them, and this transaction is entirely without the scope of the 
Bills of Sale Acts (Counsel referred to Colonial Bank v. WTiinney, 
see ante, Vol. HE. p. 207 : L. R. 11 App. Cas. 426 : 56 L. J. Ch. 
48 : 55 L. T. 862 : 34 W. R. 705). 

Sidney Wool/: for Mr. Gosling, another mortgagee. 

If the thing that was mortgaged was a chose-in-action the 
trustee has no possible right to it. What was assigned here is 
the interest of the bankrupt under the father's will which can only 
be a chose-in-action. When the case of the Colonial Bank v. 
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Whinney was before the Court of Appeal (see ante, Vol. U. p. 284; iggQ. 
L. E. SO Ch. Div. 286), Lord Justice Fry, in his judgment, said : i^Xx, 
''Property in chattels personal, says Blackstone, may be either in Tritton, 

1.1.1 1 11 1 E^ PAKTB 

possession, which is where a man has not only the right to enjoy, Sikolbton. 
but has the actual enjoyment of the thing : or else it is in action, 
where a man has only a bare right, without any occupation or 
enjoyment." The interest of the bankrupt here was a bare right 
without any occupation or enjoyment during the life of his mother, 
and that was all the bankrupt could assign. In In re Bainbridge, 
Ex parte Fletcher (L. E. 8 Ch. Div. 218 : 46 L. J. Ch. 98: 36 
L. T. 758: 25 W. E. 573), "B. as trustee and executor of his 
father's will, became entitled to one half share in a distillery busi- 
ness lately carried on in partnership between his father and another. 
In pursuance of a provision in the will, B. continued the partnership 
business, and afterwards purchased the interest of the beneficiaries 
under the will, and executed mortgages to secure the purchase- 
money, by one of which, dated September, 1872, B. assigned all 
his beneficial interest under his father's will as a security for pay- 
ment of the money due, and by the same deed charged all his share 
and interest in the distillery partnership and in the goodwill of the 
business, with the repayment of the money due. New articles of 
partnership were then entered into between B. and the old partner, 
in which the former appeared as the owner of one half the business. 
In June, 1877> B. was adjudicated bankrupt, and his share in the 
partnership had since been sold to the other partner. It was held, 
as between B.*s trustee in bankruptcy and the mortgagee, that the 
mortgage of B.*s share and interest in the partnership was a charge 
upon a chose-in-action, and as such, was not affected by the Bank- 
ruptcy Act, 1869, section 15, or by the Bills of Sale Act, 1854." 
Also in Ex parte Rawlings, In re Davis (37 W. E. 142), " The 
debtors deposited with a creditor as security for his debt certain 
hire-purchase agreements of furniture, and subsequently executed 
an assignment by which they assigned all their rights under the 
said agreements to the creditor. Due notice of the assignment was 
given to the hirers, and the debtors shortly afterwards became 
bankrupt. It was held that all that was dealt with by the assign- 
ment was a chose-in-action, and that it did not require to be regis- 
tered as a bill of sale ; and that the creditor was entitled to the 
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1889. benefits of the said hiring agreements as against the trustee in the 

jjj^ bankruptcy." That was affirmed by the Court of Appeal in the 

Tan^Nj^ case of Ex parte Rawlings, In re Davis (L. E. 22 Q. B. D. 198 : 

SiHOLBTON. 87 W. E. 208). 

Herbert Reed : for Mr. Gourley, another mortgagee. 

Under a document such as this there cannot be said to be any 
assurance of personal chattels so as to bring the case within the 
Bills of Sale Acts. Personal chattels cannot be settled. In 
Jarman on Wills, 4th Ed., Vol. I., at page 879, the learned editor 
says '' No remainder can be limited in real and personal chattels, 
every future bequest of which, therefore, whether preceded by a 
partial gift or not is in its nature executory." The case given 
there is Manning's Case (8 Eep. 95), where a man possessed of a 
term of years devised it to B. after the death of A., the testator's 
wife, and directed that in the meantime she should have the use 
and occupation during her life : it was contended that the devise 
to A. during her life gave her the whole term, and that therefore 
the devise over was void ; but after much argument three judges 
held that B. took not by way of remainder but by way of executory 
devise : and it was ruled that there was no difference between a gift 
of the land itself and of the use or occupation or profits of the land. 
If chattels are given to one for life and after the determination of 
that estate the chattels are given to B., B. takes no interest until 
the death of the tenant for life, and on the death of the tenant for 
life his right springs into existence, and previously to that he has 
only a right in action. The interest here is a chose-in-actiofi, and 
any charge on the interest under the will, and th^ pictures, is 
merely a dealing with a chose-in-action. 

Kent and Webster also appeared for other mortgagees. 

E. Cooper WHMs, Q.C. : in reply. 

All the argument on the other side seems to be that this is a 
chose-in-action. But choses-in-action were never intended to apply 
to furniture at all, and even if so, this was a bequest of furniture to 
the bankrupt, subject to his mother's right of enjoyment. In all 
these mortgage deeds the bankrupt is described as the ^' beneficial 
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owner." Now it is contended that he was not the owner, but had i889. 

only a chose-in-action to pass. The clear intention of the testator j^^ 

was that there should be a legal transfer of these goods to the |^^^ 

bankrupt at once, subject to his mother having the enjoyment of Sinolbton. 
them for life. 

Wills, J. : 

I wish to preface my judgment with a short statement why I Ju^°ie>^*- 
allowed this case to be taken as urgent at this time, and when the 
state of business is in the condition in which it is owing to nearly 
all the judges being away from London. I do not want there to be 
any risk of the opinion going abroad that I am willing always to 
certify a case as urgent if I am asked to do so. From what was 
represented to me there is urgency here, because an offer has been 
made to the trustee for the purchase of these pictures, which offer 
is only open until September, and the question therefore had to be 
settled. That appeared to be a reason why I should hear the case 
at this exceptional time. 

Now haying said that, I must say that notwithstanding the dis- 
cussion as to the difficulty of the present case, I do not entertain 
any doubt as to which way my judgment should go, and so I will 
give judgment at once. In my opinion the case of the trustee fails, 
and it fails upon the short ground that the only interest which 
Tritton, the bankrupt, had in these pictures was a chose-in-action, 
and therefore expressly excepted from the Bills of Sale Acts by 
section 4 of the Act of 1878. It seems to me clear upon the 
authorities that you cannot half life estates and remainders out of 
personal chattels, and that the interest which this lady took is ' 
definite and it comes first, and entitles her to the enjoyment and 
possession of these things — ^that is, to the property in these things 
during her lifetime. It seems to me that the interest of the son 
was an executory bequest, which creates no present or vested inte- 
rest, and which, if the mother survived him, would never come into 
operation. In my opinion it is clearly in the nature of a chose-in- 
action — or I will say it is a chose-in-action — and nothing higher, 
and expressly excepted from the operation of the Bills of Sale Act. 
I found my judgment on that, and I do not think it necessary to 
travel further into the thorny paths of the law relating to Bills of 
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SnfOLBTON. 



Sale, which has abeady giyen rise to many difficulties. The motion 
must he refased, and the trustee must pay the costs, hut he may 
recoup himself out of the estate if there is any. 

Application refused. 

Solicitors : Chester , Mayhew dt Co,^ for the trustee. 
Q. C. Scales, for Mr. Raymond. 
Nash, Field d Withers, for Mr. Gosling. 
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thb eolls, 

LiNDLET, 

L.J., 

BOWEN, L.J. 

1889. 
August ^th. 



In re AB8HURY, Ex parte ASHBURY. 

Receiving Order— Appeal froTti by Debtor— OonmU of Petitioning Creditor to have 
Receiving Order set aside. 

Where on an appeal from a receiving order it was stated that the 
petitioning creditor had been settled with, and with his assent, the debtor 
applied that the receiving order might be set aside, the Court refused to 
rescind the receiving order and directed that the case should go back to 
the Registrar for his decision. 



T 



HIS was an Appekl on behalf of the debtor J. Ashbury, from a 
receiving order which had been made against him by Mr. Registrar 
Giffard on the petition of one J, G, Ellis, 



Yate Lee : for the debtor. 
Sidney Wool/ (Jacobs with him) 

Yate Lee : 



for the petitioning creditor. 



The appeal is one which arose out of a dispnte as to the petitioning 
creditor's debt but it is not necessary now to go on with it. The 
matter has been settled. It was a dispute as to whether an amount 
had been paid. Now the question has been settled and my friend 
consents to my asking that the receiving order be rescinded. 
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[The Master of the Bolls. Is it now agreed that the amount i889. 
had been paid at the time when the receiving order was made or j^^ 

has it been paid since ? 1 AgKBuar, 

^ -^ Ex PARTB 



Abb BURY. 



I cannot say it is agreed that the amount was paid when the 
receiving order was made, but it is paid now. 

[The Mabter of the Bolls. In that case I am not sure that 
we ought to accede to your request and rescind the receiving order.] 

[BowEN, L.J. Is there any authority in such a case ? ] 

There is a case of In re Fletcher, Ex parte Fletcher (see ante, 
Vol. IV. p. 118), in which it was laid down by the Divisional 
Court that '' Where after a receiving order has been made against 
a debtor on a bankruptcy notice the petitioning creditor is settled 
with, and with his assent the debtor appeals for the purpose of 
having the receiving order set aside, it would appear that notice 
should be given to the ofiScial receiver, and where this was not done 
the Court discharged the receiving order as prayed, but directed 
that the order should not be drawn up for four days, and notice be 
given to the official receiver so as to enable him to come forward if 
he thought fit." 

[BowEN, L.J. It would be a little difficult to do that in this 
case because of the long vacation which commences immediately.] 

The Master of the Bolls (Lord Esher) : 

It seems to me to be a case for the registrar to deal with. I 
think the case should go back to him. The registrar says that he 
will give you an appointment on Monday at 2 o'clock and you had 
better go before him then. 

LiNDLET, L.J. and Bowen, L.J., concurred. 

Case referred back. 

Solicitors : Tahourdin dt Co., for the debtor. 

Linklaters d Co., for the petitioning creditor. 
M.B. — ^VOL. VI, 9 
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oouBT OF PRACTICE. 

APPEAL. 
Bb70bb tub 

Mabtbk of In re FEENCH, Ex parte FRENCH. 

THB Bulls, 

L.J., * Bankruptcy Act, 1883, Mciiom 96 and 97, ai\d section 7, tftih-ieciwii (4). 

LoPBs, L.J. Banlcruptcy RuUs, 1886, Rules 18 to 26. 

1889. 

r^^ Barikruptcy Petition presented in the wrong Court — Jurisdiction to make receiving 
' order — Judgment debt — Appeal pending from judgment — Discretion of 

Registrar as to stay of bankruptcy proceedings. 

Where a bankruptcy petition ia presented in the wrong Court by inad- 
vertence Buch Court has jurisdiction to hear the petition and to make a 
receiving order. 

The mere fact of a bankruptcy petition being presented in the wrong 
Court by inadvertence will not invalidate the jurisdiction; and by section 
97 of the Bankruptcy Act, 1883, the proceedings can be removed into the 
proper Court. 

The case of In re Brightmore, Ex parte May, (see ante. Vol. 1., p. 253 ; 
L. R. 14 Q. B. D. 37) appi-oved. 

Where a bankruptcy petition is presented by a creditor founded on the 
failure of the debtor to pay a judgment debt, and an appeal is pending 
from such judgment, it is a matter of discretion for the Registrar whether 
he wUl stay the proceedings or not, and the judgment debtor cannot in 
such case under section 7, sub-section (4) of the Bankruptcy Act, 1883, 
claim a stay of proceedings as of right. 

Where the Registrar in the exercise of his discretion refuses to stay the 
proceedings, the Court of Appeal will not interfere with his decision, 
unless it is cleai'ly of opinion that the discretion was wrongly exercised. 

See also In re Rhodes, Ex parte Heyworth, ante. Vol. I., p. 269. 

As to whether a bankruptcy petition can be presented and a receiving 
order made against a debtor who states that he has no other creditor 
except the petitioning creditor and no assets to distribute, see the case of 
In re Hecquard, Ex parte Hecquard, post, p. 282. 



-L HIS was an Appeal on behalf of the debtor J. E. French, from 
a receiving order which had been made against him by Mr. Begistrar 
Linklater. 

The petitioning creditor was one Ball, the trustee in the bank- 
ruptcy of T. S. Ashwin, and the debtor now appealed against the 
receiving order which had been made against him on three 
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grounds: — (1) That the London Bankruptcy Court had no juris- jsso 



Ix KB 



diction to make the receiving order as the residence and domicil of 

the debtor were in the country : (2) That the order was made in the French, 

matter of a judgment for costs in the High Courfe upon which an Yrb^ch^ 

appeal was pending : and (8) That this judgment debt was the only 

debt of the debtor and that he had no assets to distribute. 



Morton Daniel : for the debtor. 

As to the first point the only evidence upon which the registrar 
could act in this case was an affidavit of the debtor in which he stated 
that he lived at Southsea, and that he had only been once to the 
office in London where it was alleged he transacted business. The 
London Bankruptcy Court had therefore no jurisdiction to make 
the receiving order. Section 95 of the Bankruptcy Act, 1888, pro- 
vides : ** (1) If the debtor against or by whom a bankruptcy peti- 
tion is presented has resided or carried on business within the 
London Bankruptcy District as defined by this Act for the greater 
part of the six months immediately preceding the presentation of 
the petition, or for a longer period during those six months than in 
the district of any County Court, or is not resident in England, or 
if the petitioning creditor is unable to ascertain the residence of the 
debtor, the petition shall be presented to the High Court : (2) In 
any other case the petition shall be presented to the County Court 
for the district in which the debtor has resided or carried on busi- 
ness for the longest period during the six months immediately pre- 
ceding the presentation of the petition : (8) Nothing in this section 
shall invalidate a proceeding by reason of its being taken in a wrong 
Court." By section 97 it is provided : " (1) Subject to the pro- 
visions of this Act every court having original jurisdiction in bank- 
ruptcy shall have jurisdiction throughout England : (2) Any pro- 
ceedings in bankruptcy may at any time and at any stage thereof, 
and either with or without application from any of the parties 
thereto, be transferred by any prescribed authority and in the pre- 
scribed manner from one Court to another Court, or may by the like 
authority be retained in the Court in which the proceedings were 
commenced, although it may not be the Court in which the pro- 
ceedings ought to have been commenced." (Counsel referred to In 

8 2 
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Ex PARTE 

French. 



re Brighttnore, Ex parte May, see ante, Vol. I. p. 253 : L. R. 14 
Q. B. D. 87 : 51 L. T. 710 : 88 W. R. 598.) Then as to the 
second point, a man who has been made a debtor under a judgment 
from which an appeal had been lodged has a right to claim that 
proceedings in bankruptcy against him for that debt shall be sus- 
pended pending the hearing of the appeal.. Section 7, sub-section 
(4), of the Bankruptcy Act, 1883, provides that " When the Act of 
Bankruptcy relied on is non-compliance with a bankruptcy notice to 
pay, secure or compound for a judgment debt, the Court may, if it 
thinks fit, st-ay or dismiss the petition on the ground that an appeal 
is pending from the judgment." Moreover in this case the affidavit 
of the debtor showed that he had no other debts, and had no pro- 
perty to be distributed. Proceedings are taken in bankruptcy for 
the purpose of distributing the property of a debtor amongst his 
creditors, and here there was only one debt and no estate to distribute. 
Even if it was in the discretion of the registrar to make the order, 
he ought not to have done so on the merits of the case. 



Bartley Denniss: for the petitioning creditor was not called 
upon. 



The Master of the Rolls (Lobd Esheb) : 
Judgment. In this case three grounds have been stated in support of the 

Appeal and I will take them in order. In the first place it was said 
that there was no jurisdiction in the London Bankruptcy Court to 
make this receiving order, because the debtor was resident in the 
country and had not resided or carried on business within the 
London Bankruptcy District for the greater part of the six months 
immediately preceding the presentation of the petition, or for a 
longer period during those six months than in any other district. 
Now it is clear that by the decision in In re Brighttnore, Ex parte 
May (see ante, Vol. I. p. 258), the proper construction was put by 
the Divisional Court on sections 95 and 97 of the Bankruptcy Act 
as applicable to cases of this nature. When a receiving order has by 
inadvertence been made in the wrong Court, that is not sufficient 
ground to make out no jurisdiction. By the provisions of section 
97 the proceedings can be removed to the proper Court, and this 
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would imply that the jnrisdiction of the first Court is not ousted, but i889. 
is only transferred. In the present case it is not contended that jp^^ 
the commencement of the bankruptcy proceedings in London was Frbnch, 
otherwise than by inadvertence. As a matter of &Lct there is only Frsnch. 
the statement of the debtor on affidavit that he has no residence in 
London on which the suggestion of such inadvertence can be raised. 
No harm could in any event be done to the debtor by the inad- 
vertence, if there were such, because section 97 provides for the re- 
moval of the proceedings to any other Court. Bules 18 to 26 of 
the Bankruptcy Eules, 1886, which provide for the transfer of pro- 
ceedings, equally assume that there is no want of jurisdiction owing 
to the' proceedings being commenced in the wrong Court. The first 
point which the debtor has raised, therefore, must fail. 

Then it was said that the judgment of the High Court, on failure 
to comply with which the receiving order was petitioned for, being 
the subject of an appeal, the registrar had no power to make a re- 
ceiving order under such circumstances. But by the construction 
of section 7, sub-section (4), of the Bankruptcy Act, 1888, the mere 
fact of an appeal being pending is not sufficient as of right to pre- 
vent a receiving order being made. The matter is within the dis- 
cretion of the registrar, and we must act upon the well-known rule, 
that we will not interfere with discretionary powers unless we are 
clearly of opinion that the discretion was wrongly exercised. Li 
this case I fail to see any reason for being of such clear opinion. 
The registrar in his discretion held that the appeal did not appear 
to be a hopeful one, and it seems to me that my view of it would be 
very much the same. 

But it was further contended that no receiving order ought to 
be made upon the mere neglect of the debtor to pay a debt under 
a judgment, if it is shown to be the only debt he owes, and that he 
has no assets to be distributed. It was said that if an order is 
made under such circumstances it is an abuse of the bankruptcy 
law. It is not necessary for us in this case to determine whether 
this is good ground for staying a bankruptcy proceeding, because 
this debtor fails to prove either fact. The mere statement which 
he makes in his affidavit is not sufficient, and he ought to show in 
his examination before the Court that such is the state of the 
case before any appeal to us oould be made on any such ground. 
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1889. In my opinion the appeal fails on all points and must be 
iTTb dismissed. 



French, 

Ex PABTB 

Frbnch. Lindley, L.J. and Lopes, L.J., concurred. 



Appeal dismisBed, 



Solicitors : T. S. Ashwin, for the debtor. 

Netcman, Hays d Co., for the petitioning 
creditor. 



In re BRYANT, Ex parte GORDON. 

Befoeb 
Mr. Jubttcb 

Cavp. Bankruptcy Act, 1883, sedtoii 90. 

1889. 

*— t-* CosU of trustee — Duty of trustee in instituting litigcdioii— Order to pay Costs 
^^^ personally — Right of trustee to property in possession of bankrupt. 

Although a trustee in baxikruptcy has a light to bring motions and 
initiate proceedings, which, if properly brought, will be paid for out of the 
assets of the estate, if he so acts as to recklessly institute litigation and 
causes matters to be brought before the Court, where by proper manage- 
ment litigation might have been avoided, the costs of such proceedings 
will not be allowed out of the estate, but the trustee will have to pay the 
costs out of his own pocket. 

At the time of the bankruptcy there were at the chambers occupied by 
the banknipt previous to his absconding certain pictures which were 
taken possession of by the landlord of the chambers, who refused to give 
them up to the trustee without proof of title, or unless an indemnity were 
given to him against any risk of an action for conversion, in the event of 
the said pictures afterwards being claimed by third parties. 

Held : That the contention of the landlord that before giving up the 
pictures he was entitled to call on the trustee to prove his title could not 
be allowed ; and that the pictures having been in the possession of the 
bankrupt, the rights which he had in them devolved upon his trustee. 



T 



HIS was an application on behalf of one John William Gordon 
for an order that certain pictures which had been removed from his 
chambers by the trustee in the bankruptcy should be given back to 
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him, or that he might be indemnified in the event of their ever i889. 
being claimed by third parties : and for a further order that certain j^^ 
papers which admittedly belonged to the applicant should be re- Bryant, 
turned to him forthwith. Gobdon. 

The bankrupt 0. Bryant, who formerly carried on business as a 
solicitor, afterwards entered as a student at the Inns of Court, and 
rented chambers at No. 3, Elm Court, Temple, Mr. John William 
Gordon being the landlord of the said chambers under the Inn. 

In March, 1889, the bankrupt, who had entered largely into 
building speculations, became involved in difficulties and absconded, 
being subsequently adjudicated bankrupt, in his absence, in the 
London Bankruptcy Court. 

At the time of the bankruptcy there were, amongst other things, 
at the chambers at 8, Elm Court certain property in the possession 
of the bankrupt including a revolver and three pictures stated to 
be of considerable value by Hobbema, Yanderveldt, and Bomano 
respectively. 

On a claim being made by Mr. li. T. Ca)T, the trustee in the 
bankruptcy, to these pictures, however, Mr. Oordon, the landlord, 
refused to deliver them up without proof of the trustee's title to 
them being furnished to him, but the trustee subsequently obtained 
possession of the pictures by withdrawing an undertaking he had 
given not to remove them by means of which he obtained the key 
of the chambers for the purpose of removing property which 
admittedly belonged to the bankrupt. 

An application was now made by Mr. Gordon that the pictures 
should be given back to him, or that he should be indemnified in 
case they were ever claimed by any other persons ; and also that 
certain papers which had been taken away by the trustee belonging 
to him and not to the bankrupt might be returned. 

There was a cross-motion by the trustee claiming the revolver, 
which had remained in Mr. Gordon^ b possession. 

Stewart : for Mr. Gordon. 

There is no desire whatever on the part of Mr. Gordon to keep 
these pictures as his own. He is only desirous of being protected 
against an action for conversion in the event of their ever being 
claimed by a rightful owner. There were serious allegations 
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i8ftP. Against this bankrupt of misappropriating tmst property. Mr. 
IsTiiB Gordon only wishes to be protected against any possible action for 
^*Fiumj P*'^"^^ ^*t *t® pictures. When the bankrupt absconded he left 
OoBoosr. certain furniture in the chambers, and also these three pictures 
leaning against the wall. The trustee is of opinion that they may 
be of considerable value if they are original as he says that pictures 
by Hobbema have fetched 1,200 and 2,800 guineas recently. There 
is no eyidence that they were the bankrupt's property. As a 
matter of fact when the bankrupt absconded, Mr. Gordon was left 
in possession of the pictures and he was entitled before giving them 
up to ask the trustee to show that they were the property of the 
bankrupt. But it is not necessary to go so £Eur as that here. Mr. 
Gordon entered into negotiations with the trustee, and this ques- 
tion was to stand over and the key of the chambers was given to 
the trustee on the distinct understanding that the pictures would not 
be removed. But the trustee suddenly withdrew the undertaking 
and removed the pictures. Therefore, even supposing my first con- 
tention is wrong, the trustee cannot give an undertaking and then 
break it without putting Mr. Gordon back in the position in which 
he was before. Mr. Gordon does not want the pictures at all, but 
he simply thought he was in danger of an action for conversion by 
the rightful owner if he gave them up. The law about conversion 
is not very clear on a matter of this kind, and Mr. Gordon only 
requires some assurance that he is safe. 



Herbert Reed : for the trustee. 

The position assumed by the applicant really appears to be that 
if one person is in possession of goods and goes out of possession 
and another person takes possession the real owner is put to prove 
his title. I am not going to argue any such question. If the 
bankrupt is in possession of goods his trustee takes all his rights 
and the goods must be given up to him. There does not seem 
to be any suggestion that the trustee withdrew his undertaking 
without notice to Gordon. I expect what the trustee said in plain 
language was that he would not stand any more nonsense. Then 
as to the motion by the trustee that Mr. Gordon should give up 
the revolver. It belongs to the trustee and must be given up to 
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him. As to the papers which Mr. Gordon claims they were taken issq. 
away by mistake and he can have them at any time. ^p^^ 



Bryant, 

£x PARTS 
GORDOM. 



Cave J. 



This is litigation which never ought to have come before me. judgment. 
It is lamentable to see the money of the creditors wasted in a case 
of such a nature as this. As to the first part of the motion which 
asks that the trustee may be ordered to deliver up papers belonging 
to Gordon, it is admitted that the papers belonged to him and the 
trustee ought to have given them up without the necessity of any 
motion being made. 

With regard to the revolver and the pictures the blame is in my 
opinion pretty evenly divided. Mr. Gordon's contention is quite 
inadmissible. The pictures and the revolver were in the possession 
of the bankrupt and being in the possession of the bankrupt it is 
monstrous thafc the landlord or anybody else should take possession 
of them and call on the trustee to prove his title. If such a thing 
were to be allowed the expense would be enormously increased, and 
the trustee might in many cases be unable to do so. The bankrupt 
is in possession and the trustee is entitled to the rights which 
he had until someone else can prove his better title. Mr. Gordon 
had no right to refuse to give these things up. 

At the same time I cannot approve of the conduct of the trustee 
in this matter. He had no right to give the undertaking and 
obtain the key on the strength of it and then withdraw the under- 
taking after obtaining the key. The proper course, if the goods 
were not given up, was to come to the Court. The trustee must 
not take the law into his own hands and he had no right to get 
possession of the property by such a trick as this. Under the 
circumstances the motion asking that the papers may be given up 
must be granted* The other motion of the applicant must be 
refused. The motion of the trustee requiring the revolver to be 
given up must be granted and the proper order will be that both 
parties should pay their own costs and that the trustee must pay 
his own costs out of his own pocket. 
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1889. Herbert Reed : 

In bb I Tentore very respectfallj to ask your Lordship to allow the 

JRxVhjm trustee to take his costs oat of the estate if there is any. 
OoBixnr. 

Cave, J. : 

No, he mast pay them himself. Trastees mast anderstand that 
it is not becaase they are trastees and have a right to bring motions 
and initiate proceedings which, if properly broaght, will be paid 
for oat of the assets of the estate, that they are recklessly to 
institate litigation either by bringing motions or by leading other 
persons to bring motions. Where the trastee has shown sach 
carelessness and want of sense in a case in which, if he had 
exercised common sense, it woald probably have saved litigation, 
I shall certainly make him pay the costs oat of his own pocket. 



Order accordingly. 



Solicitors : H. P. Richards, for the applicant. 
Jackson IV. Smart, for the trastee. 



PBACTICE. 

October 31«t. On this date His Lordship Mr. Jastice Gave gave the following 
direction with reference to cases in which an arrangement is come 
to after notice of motion has been given. 

Cave, J. : 

With regard to cases in which notice of motion has been given, 
and afterwards an arrangement has been come to, sach arrangement 
mast in fata re be sabmitted to the Registrar to whom the case is 
attached, and on his approval of the terms of settlement the order 
may be drawn np at once withoat coming to me. 
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PRACTICE. 

In re gee, Ex parte THE BOARD OF TRADE. bbpom 

Mr. Justicb 

Bankruptcy Act, 1883, section 65. Cave. 

18o9. 
Disclaimer of Lease — Onerous Covenants — Assignment of whole term by way of *'^— ' 
Mortgage — Bankruptcy of lessee — Liability of trustee, Noveniber \st. 

Where the owner of leasehold premises burdened with onerous covenants 
assigns such premises by way of mortgage for the whole of the residue of 
the term granted by the lease and subsequently becomes bankrupt, the 
equity of redemption which vests in the trustee appointed in the bank- 
ruptcy is not property burdened with onerous covenants within the mean- 
ing of section 55 of the Bankruptcy Act, 1883, so as to render it necessary 
for the trustee to apply to the Court for leave to disclaim the lease. 

X HIS was a Special Case stated by the Judge of the Birmingham 
County Court for the opinion of the High Court in the following 
form : — 

" 1. On January 4th, 1889, the above-named debtor presented 
a bankruptcy petition in the above-named County Court and a 
receiving order was on the same day made against the debtor. 

'' 2. On January 16th, 1889, the said debtor was adjudicated a 
bankrupt, and on January 18th, 1889, an order of the said County 
Court for the summary administration of the bankrupt's estate 
was made whereby Mr. Luke Jesson Sharp, the official receiver 
of the district of the said Court, became trustee of the bankrupt's 
property. 

'* 8. The bankrupt was a builder. 

'' 4. By an indenture dated September 20th, 1886, made between 
one WiUiam Crowson as lessor, and the bankrupt as lessee, the 
said lessor demised to the bankrupt, his executors, administrators 
and assigns a piece of land in the parish of Handsworth, fronting 
two roads called Stamford Road and Crompton Road, for a term of 
99 years from September 29th next at a ground rent of ^617 payable 
quarterly. 
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1889. " S. In the said indenture were contained covenants by the lessee 

Inub ^^ P^7 ^^ ground rent, to pay all rates, taxes, and outgoings 

6bb, chargeable upon the demised premises, to build on the demised 

Thb Board land six houses according to plans and specifications to be approved 

by the lessor and to cost at least d£900, to construct drains for 

the intended buildings, and to paint and keep in repair the houses 

and premises when built, and to yield up the buildings or premises 

in good repair to the lessor at the end of the term. 

'' 6. In the said indenture there were also covenants by the 
lessee to insure and to repair after notice and negative covenants 
not to permit the premises to be used in a manner forbidden by 
the said indenture. 

" 7. By an indenture dated July 27th, 1887, made between the 
bankrupt and the said William Crowson, reciting amongst other 
things the said indenture of September 20th, 1886, and also reciting, 
as was the fact, that the bankrupt had built on the demised land 
six houses, five of which were occupied and one of which was unlet, 
and that there was due to the said William Crowson from the 
bankrupt a sum of £810 for advances and interest on such 
advances, the bankrupt assigned to the said William Crowson the 
said demised land with the buildings then erected or thereafter to 
be erected thereon, for the whole of the residue of the term of 99 
years created by the indenture of September 20th, 1886, subject to 
a proviso for the redemption of the said premises by the bankrupt 
on payment to the said William Cr(fW8on of the sum of £810 and 
interest thereon at the rate of five guineas per cent, per annum on 
January 25th, 1888. 

** 8. The equity of redemption in the demised premises is of no 
value and the bankrupt's estate is without any assets. 

''9. On June 28th, 1889, the official receiver as trustee of the 
bankrupt's property pursuant to section 89 of the Bankruptcy Act, 
1888, and to Bules 828 and 888 of the Bankruptcy Rules, 1886, 
applied to the Court for its directions as to whether it is, in the 
circumstances of the case, necessary in order to free the bankrupt'g 
estate and the trustee thereof from all liability under the said 
indenture of September 20th, 1886, for the said official receiver as 
such trustee to apply for leave to disclaim the said equity of re~ 
demption and his interest in the demised property. For the 
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parpose of obtaining leave to disclaim such equity of redemption i889. 
and interest it would be necessary to incur the expense of an j^^ 
application to the Court and for the official receiyer to give notice to „ ^**» 
the said William Crowson. Thb Board 

" The question of law which arises upon the said application is : — 

''Whether the interest which the bankrupt had in the 
demised premises at the commencement of the bankruptcy con- 
sists of land burdened with onerous covenants, or binding the 
possessor thereof to the performance of any onerous acts or to the 
payment of any sum of money, within the meaning of section 55 of 
the Bankruptcy Act, 1888 ; and such question being one which 
may frequently arise, it is desirable to have it determined in the 
first instance in the High Court of Justice. 

" If in the opinion of the High Court of Justice the said interest 
of the bankrupt in the demised premises does consist of land 
burdened with onerous covenants or binding the possessor thereof 
to the performance of onerous acts or the payment of money 
within the meaning of the said section, directions will be given to 
the said official receiver to apply for the leave of the said County 
Court to disclaim the said interest on notice to the said WiUiam 
Crowson. 

" If the High Court of Justice shall be of the contrary opinion, it 
will be unnecessary to give any directions to the said applicant." 

Muir Mackenzie : for the Board of Trade, stated the case. 

The question raised is of considerable importance in cases of 
summary administration where there are no assets^ in which if it 
is necessary for the official receiver to apply for leave to disclaim, 
each application necessitates expense which must come from the 
public purse. By section 55 power to disclaim is given to the 
trustee when fhe property consists of lands burdened with onerous 
covenants. In a case in which the lease has been mortgaged leave 
to disclaim must be applied for, and there must be notice to the 
mortgagee. Here there was an assignment for the whole term, 
and there are no affirmative covenants left to the trustee. I 
submit that there is no necessity to apply for leave to disclaim. 
The whole liability to perform the covenants is vested in the 
assignee. The liability of the bankrupt on his personal covenants 
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1889. does not deyolve on the trustee but becomes a provable debt, and 

IjTrb *^® covenants which run with the land pass to the assignee. 

Gbe, (Counsel referred to Titterton v. Cooper, L. R. 9 Q. B. D. 478 : 

The BoIrd 51 L. J. Q. B. 472 : 46 L. T. 870 ; 30 W. R. 866 : Wilson v. 

OF Tkadb. jYaUani, L. R. 5 Ex. Div. 155 : 49 L. J. Ex. 487 : 42 L. T. 875 : 

28 W. R. 597 : Mayor of Carlisle v. Blamire, 8 East, 487 : Coote 

on Mortgage, p. 265 : Collyer v. Isaacs, L. R. 19 Ch. Div. 342 : 

51 L. J. Ch. 14 : 45 L. T. 567 : 30 W. R. 70 : Morgan v. Hardy, 

L. R. 18 Q. B. D. 646 : 56 L. J. Q. B. 363 : 35 W. R. 588 : Cox v. 

Bisfiop, 26 L. J. Ch. 889: Moore v. Greg, 2 Phil. 717: 

Haywood v. Brunswick Building Society, L. R. 8 Q. B. D. 408 : 

51 L. J. Q. B. 73 : 45 L. T. 699 : 30 W. R. 299.) 

Cave, J : 
Judgment. I think in this case no disclaimer under section 55 is required. 

The section enacts that " Where any part of the property of the 
bankrupt consists of land of any tenure burdened with onerous 
covenants," and so on. The question here is whether the bankrupt 
had amongst his property land burdened with onerous covenants. 
Now at the time when the lease was executed he undoubtedly 
had, because he was lessee, and as such, was bound to perform the 
covenants of the lease, and if he had continued to be lessee up to 
the time of his bankruptcy, the effect of the bankruptcy would 
have been that the trustee would have become assignee of the 
lease, and as such assignee, bound to perform those onerous 
covenants. It was with the view of enabling the trustee to get rid 
of the liability in such a case that section 55 was framed. In this 
case, however, previous to the bankruptcy the bankrupt had 
assigned the lease. Undoubtedly » in an ordinary case of assign- 
ment for valuCi the assignor after the assignment remains liable on 
his covenants by virtue of the privity of contract. The assignee 
is also liable on them by virtue of the privity of estate. It is only 
on the ground of privity of estate that the trustee would have ever 
become liable on those covenants, and inasmuch as the previous 
assignment has transferred the liability to the assignee, leaving on 
the bankrupt only the liability under the covenant arising out of 
privity of contract, he ceases to have the land burdened with 
onerous covenants. It is true that some years ago a question did 



or TUJLDM. 
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arise as to whether in the case of a mortgage the general rule iggg, 

applied. This, however, has been decided in the affirmative some {^^ 

considerable time ago, and it cannot be doubted at this day where Geb, 

there is an assignment to a mortgagee the mortgagee becomes TheBoaku 

by virtue of the assignment, the owner of the lease burdened with 

the covenants, and the assignor no longer possesses any land 

burdened with onerous covenants which can by virtue of the statute 

become vested in the trustee. It is true that the assignor, where 

the assignment is by way of mortgage, retains the equity of 

redemption, but that is a right which is not burdened with onerous 

covenants. It is not because he is owner of the equity of 

redemption that he can be compelled to perform the covenants, but 

solely by virtue of the privity of contract that exists between him 

and the lessor ; that liability cannot be transferred by bankruptcy 

to the trustee. The right to call for a re-conveyance no doubt is 

conferred and does pass to the trustee, and if the trustee chooses 

to exercise that right and have a re-conveyance or re-assignment 

executed to him, he would then become the owner of the land 

burdened with onerous covenants. He is not compellable to 

exercise that right. Therefore the object of the statute which is 

to free him from a liability which he is compelled to take on 

himself, cannot apply to the mere case of the transfer to him of 

the equity of redemption, which is accompanied by no burden 

unless he chooses to take the burden on himself which he is not 

compelled to do. I am therefore of opinion that there was in this 

case no land belonging to the bankrupt within section 55, and 

consequently that no disclaimer under that section is necessary. 

Solicitor : The Solicitor to the Board of Trade. 
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FBACnCE. 

Bkfowi In re WAYMAN, Ex parte THE BOARD OF TRADE. 

Ms. JusncB ' 

Cayb. 

1889. BanJcruptcy Act, 1883, section 72, mb-Mctiom (1) cfc (4), and 

ivo^;;^;;^. «cet<m73.«,6^«>«(2). 

Bankruptcy Rules, 1886, Rules 305 <t 306. 

Cods of Solicitor — Appointment of Solicitor as trustee in bankruptcy — Remunera' 
iion^-^^ Commission or Percentage^' 

Where a golicitor is appointed trustee in a bankruptcy his remuneration 
must be in the nature of a commission or percenta^^e ; and the creditors 
have no power to pass a resolution directing that the remimeration of such 
trustee shall be his proper professional charges as a solicitor for work done 
and expenses incurred by him in or about the bankruptcy proceedings. 

At the first meeting of creditors a solicitor was appointed trustee in the 
bankruptcy at a remuneration to be fixed by the committee of inspection, 
and a resolution was subsequently passed by such committee ^'tiiat the 
remuneration of the trustee in this matter shaU be his proper professional 
chaiges as a solicitor for attendance and work done and expenses incurred 
by him in or about the proceedings in this bankruptcy." 

Under this resolution the trustee did the legal work arising in connec- 
tion with the estate and carried in a bill of costs therefor which was allowed 
by the taxing-master. 

Held : That the taxing-master was wrong in allowing the costs : that 
the resolution passed by the committee of inspection was of no effect, and 
the result was that no remuneration had been voted to the trustee whose 
proper course was to send in his bill for taxation under section 72, sub- 
section (4) of the Bankruptcy Act, 1883, as if no remuneration had been 
voted. 

i HIS was a Review of Taxation required by the Board of Trade 
under Rule 124 of the Bankruptcy Rules, 1886, and referred to 
Mr. Justice Cave by the taxing-master with the consent of all 



The case was one of considerable importance to solicitors who 
may consent to act as trustees in bankruptcy. 

The taxation reviewed was that of the costs of Mr. William Peed, 
a solicitor carrying on business at Cambridge, who had been ap- 
pointed trustee in the bankruptcy of Ephraivi Wayman, such costs 
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having been allowed on taxation, although a solicitor was not em- 1839. 
ployed by the trustee, on the ground that the trustee was himself a j^^ 
solicitor, and therefore entitled to charge professional charges 'J^avman, 
against the estate for any professional work done by him. Thb Boa&d 

On June 1st, 1888, the first meeting of creditors in the bank- 
ruptcy was held at which Mr. Peed was appointed trustee at a re- 
muneration to be fixed by the committee of inspection. 

On August 24th, 1888, the committee of inspection passed the 
following resolution : — " That the remuneration of the trustee in 
this matter shall be his proper professional charges as a solicitor 
for attendance and work done and expenses incurred by him in or 
about the proceedings in this bankruptcy." 

Under this resolution the trustee did the legal work arising in 
connection with the estate and carried in a bill of costs therefor. 

Objection was taken before the County Court Registrar by the 
Official Beceiyer that the resolution was ultra vires but the charges 
were allowed. 

The matter was then taken before the Taxing-Master of the 
High Court on review, and the following objections to the taxation 
were stated by the Board of Trade : — ** The Board of Trade object 
to the allowance by the said registrar upon the said taxation as 
aforesaid of the whole of the profit charges contained in the said 
bill on the ground (1) that the resolution of the committee of 
inspection of August 24th, 1888, is bad in law and inoperative 
having regard to section 72, sub-section (1), and section 73, sub- 
section (2) of the Bankruptcy Act, 1883, and to rules 805 and 306 
of the Bankruptcy Rules, 1886 : (2) that the trustee being a 
solicitor cannot charge the estate for business done in that character 
in the bankruptcy : (8) that a solicitor trustee is not entitled to 
charge the trust estate with costs for professional services." 

It was held, however, by the Taxing-Master on review that the 
resolution of the committee of inspection was valid and he allowed 
the costs, but the question being one of principle it was referred to 
Mr. Justice Cave for his decision. 

Section 72, sub-section (1) of the Bankruptcy Act provides that 
** Where the creditors appoint any person to be trustee of a debtor's 
estate, his remuneration (if any) shall be fixed by an ordinary re- 
solution of the creditors, or if the creditors so resolve by the com- 
M.B.— voi^. VI, T 
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1889. mittee of inspection, and shall be in the nature of a commission or 

Inm percentage, of which one part shall be payable on the amount 

Wayman, realised, after deducting any sums paid to secured creditors out of 

Thh Board the proceeds of their securities, and the other part on the amount 

distributed in dividend.** 

And by section 73, sub-section (2) it is provided that " Where 
the trustee is a solicitor he may contract that the remuneration 
for his services as trustee shall include all professional services." 

Eule 305 of the Bankruptcy Rules, 1886, provides that " The 
creditors, or, as the case may be the committee of inspection, in 
voting the remuneration of the trustee, shall distinguish between 
the commission or percentage payable on the amount realised, and 
the commission or percentage payable on the amount distributed in 
dividend." 

And Rule 806 provides that " Except as provided by the Act or 
Rules, no trustee shall be entitled to receive out of the estate any 
remuneration for services rendered to the estate, except the remu- 
neration to which under the Act and Rules he is entitled as 
trustee." 

Muir Mackenzie : for the Board of Trade. 

The only way in which remuneration can be voted to the trustee 
is by commission. This resolution instead of providing that the 
remuneration of the trustee is to be a commission on the amount 
realised and distributed, and that that remuneration is to cover his 
professional services, leaves his remuneration a perfectly undefined 
quantity. The resolution is contrary to the provisions of the Act. 
It gives the go-by to section 73, sub-section (2). No one can tell 
from the resolution what the professional services will amount to. 
The resolution is also a clear violation of Rule 806. The creditors 
could have passed a resolution for such and such percentage to in- 
clude professional services. This bill of costs ought to be dis- 
allowed on the ground that it is really and truly the bill of costs of 
a trustee to whom the creditors have improperly voted remuner- 
ation. 

Tindal Atkinson : for the trustee. 

If a solicitor trustee is only to be paid by percentage it is difficult 
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to see why section 78, sub-section (2) was passed at all. When the isso. 
creditors employ a solicitor trustee they may then contract with j^^ 
that solicitor that he may charge in addition to his percentage his Wayman, 
charges as a. solicitor. It does not follow that the "remuneration '* The Boahd 
mentioned in section 73 must be limited to the " remuneration '* 
specified in section 72. 

[Cave, J. : Assuming that the resolution is a bad resolution it 
would seem that what the trustee ought to do is to proceed under 
section 72, sub-section (4) which provides for cases where no 
remuneration has been voted.] 

Muir Mackenzie : 

In that case the costs would be taxed on a different footing. 

Cave, J. : 

It seems to me that this trustee must go and get his costs taxed Judgment, 
under section 72, sub-section (4). The committee of inspection have 
done here what they have no power to do. Section 72, sub-section 
(1) is very plain. It says that where the creditors appoint any per- 
son to be trustee of a debtor's estate his remuneration " shall be in 
the nature of a commission or percentage " of which one part shall 
be payable on the amount realised and the other part on the amount 
distributed in dividend. Then all that section 78, sub-section (2) 
says is that " Where the trustee is a solicitor he may contract that 
the remuneration for his services as trustee shall include all pro- 
fessional services.** The result of that would be that the remuner- 
ation would be higher than that of an ordinary trustee, but still it 
must be in the nature of commission or percentage by virtue of 
section 72. The result is that the resolution in this case is worth- 
less and that no remuneration has been voted to the trustee at all. 
He must, therefore, send in his bill and have it taxed under section 
72, sub-section (4), which provides that " Where no remuneration 
has been voted to a trustee he shall be allowed out of the bank- 
rupt's estate such proper costs and expenses incurred by him in or 
about the proceedings of the bankruptcy as the Taxing Officer may 
allow." 

X 2 
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1889. Muir Mackenzie : 

In KB On the reference to your Lordship it was made a condition that 

1^ ATM AN 

Ex PARTE tJi® Board of Trade should pay the costs of the other side if the 
^^Tra^ Board of Trade failed, but that if the Board of Trade succeeded the 
costs of the trustee were to come out of the estate, so that the 
Board of Trade under no circumstances were to ask for any costs 
from my learned friend's clients, but as your Lordship has decided 
in favour of the Board of Trade they do not pay the costs. 

Cave, J. : 
No, the costs will come out of the estate. 

Order accordingly. 

Solicitors : The Solicitor to the Board of Trade, for the Board 
of Trade. 
F. dk T. Smith d Sons, agents for W. Peed, Cam- 
bridge, for the trustee. 



HIGH COURT OF JUSTtOE. ^77 



PRACTICE. 

In re RIDGWAY, Ex parte HURLBATT. Bbpom 

Mb. Justice 
Cavb. 
Bankruptcy Act, 18QS, sections 67 and 89. 1889. 

Compromise by trustee of claim against estate — Administration of bankrupt's ^^^^^ff^f,^ 4^;^. 
property — Approval of committee of inspection — Refusal of genercU body of 
creditors to accept compromise — Application to Court for directions, 

A compromise entered into by the trustee in the bankruptcy in respect 
of a claim made against the bankrupt's estate was approved by a majority 
of the committee of inspection, but at a subsequent general meeting of the 
creditors a resolution was passed refusing to accept the compromise. 

The trustee applied to the Court for leave to carry out the compromise 
notwithstanding this resolution. 

Held : That the resolution refusing to approve the compromise having 
been passed by the creditors bond fide and with a view to their own 
interests after due consideration of the matter in question^ the Court would 
not overrule their decision : and that the compromise must be abandoned. 

XhIS was an application by the traBtee in the bankruptcy for 
leave to carry out a compromise which had been entered into with 
Messrs. Robinson dt Fisher ^ the auctioneers, in respect of a certain 
claim made by them against the bankrupts' estate. 

The bankrupts, A. d T. G. Ridgwa/y, formerly carried on 
business at 2, Waterloo Place, as Army and Navy Agents under the 
style of Bidgway & Sons, and they failed for a large amount in 
the year 1885. 

At the date of the receiving order there were secured creditors 
amounting to 40,0002. holding mortgages over freehold and lease- 
hold properties which it was then estimated would realise some- 
thing like 88,000!. in excess of the sum advanced upon them, and 
an agreement was entered into between Mr. Price, who was at first 
appointed trustee of the bankrupts' estate and Messrs. Robinson dk 
Fisher ^ whereby the latter advanced a sum of 42,0002. in order to 
pay off the secured creditors with interest, taking — as they alleged 
•--as security a charge upon the whole of the assets. 



278 BANKfiUPTOY RErOBTS. 

1889. Mr. Price subsequently died, Mr. HurWatt, the present appli- 

j^p^ cant, being appointed trustee in his place, and disputes having 

RiDowAY, arisen with reference to the nature of the security held by Messrs. 

HuaLBATT. Robinson dc Fisher, notice of motion was in January last served by 

them upon the trustee. 

After due consideration of the matter Mr. HurWatt came to the 
conclusion that the claim, which was extremely complicated, was 
one with regard to which it would be expedient to effect a com- 
promise in order to avoid litigation, and terms having been arranged 
they were submitted to the committee of inspection who approved 
them, notwithstanding a strong objection taken by General Kaye 
and Mr. Smyth, two members of the committee. 

At a subsequent meeting of the creditors, however, a resolution 
rejecting the compromise was passed, being obtained — as was alleged 
— by means of proxies which had been sent to General Kaye in 
answer to a circular issued by him. 

Mr. Harlhatt now applied to the Court for leave to carry out the 
compromise notwithstanding this resolution of the creditors. 

Herbert Reed : for the trustee. 

Mr. Hurlbatt has of course no personal interest in the matter, 
but he is of opinion that the compromise is desirable. The matter 
is excessively complicated and litigation should be avoided if pos- 
sible. Messrs. Robinson c£ Fisher by their motion claim that by 
agreement with the late trustee they are entitled to have payment 
in full to make up a deficiency in the security. The motion also 
asks for an injunction to prevent any dividend being paid, and so 
the whole proceedings are tied up. The question is whether 
Messrs. Robinson d Fisher only stand in the room of the original 
mortgagees, but they claim to have a right of consolidation and 
that it was agreed to give them a covering charge on the assets in 
case of any deficiency. The trustee thought the compromise a 
reasonable one, and so did three against, two of the members of the 
committee of inspection, but General Kaye and Mr. Smyth objected 
to it because they were of opinion it was too favourable to Messrs. 
Robinson dc Fisher^ and especially so because it frees them from 
liability in respect of any negligence in their dealings with the 
estate. The objectors accuse Messrs. Robinson dc Fisher of negli- 
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gence and chiefly in connection with the sale of the Dalacombe 18S9. 
Farm in Devonshire, but there is no foundation for that charge. ix^ 
By the compromise Messrs. Robinson dk Fuller in fact get certain ex p^ra 
small payments and the equity of redemption of certain properties Hurlbatt 
which the trustee is of opinion are of no value, in return for which 
they abandon all claims against the estate and all claim to be paid 
in full. Owing to the action of General Kaye and Mr. Smyth the 
compromise was rejected at a general meeting of the creditors, in 
consequence of which the trustee is compelled to apply to the 
Court for leave to carry the compromise through. If the Court 
thinks fit it is not bound in any way by the resolution of the credi- 
tors and can give the necessary leave. In the case of Ex parte 
Cocks, In re Poole (L. R. 21 Ch. Div. 397 ; 52 L. J. Ch. 63 ; 47 
L. T. 496; 31 W. R. 105) it was clearly laid down that '*the 
Court has power for just cause shown to direct the trustee to 
disregard the directions of the creditors and to act contrary to 
them.'' The Court has full power to do what it thinks best for 
the estate, and Mr. Hurlbatt is only desirous that what is best 
should be done. 

Sidney Woolf: for the objecting creditors. 

General Kaye and Mr. Smyth are not committeemen who merely 
wish to cause a disturbance. Their only desire is to do their duty, 
and they object to this compromise because they honestly think that 
by it Messrs. Robinson d Fisher are getting more than they are 
entitled to and are also being released from any liability for negli- 
gence. It is true that the committee of inspection by three to two 
approved the compromise, but the creditors generally disapproved 
it and the Court will not interfere with their decision. The case 
of Ex parte Cocks, In re Poole (L. R. 21 Ch. Div. 397 ; 62 L. J. 
Ch. 63 ; 47 L. T. 496 ; 31 W. R. 105) is distinguishable. There 
the creditors were not acting bond fide and for the best. It must 
be made out before the Court will interfere that the creditors have 
in some manner fedled in the duties imposed on them and have 
acted improperly. 

Whinney : for Messrs. Robinson & Fisher, did not address the 
Court. 
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RiDOWAY, 
£X PAJITB 
HURLBATT. 



1889. Cayb, J: 

I am of opinion that the leave applied for by the trustee should 
not be granted. According to the provisions of the Bankruptcy 
Act the trustee has power with the permission of the committee 
Judgment, of inspection to make a compromise, but then section 89 provides 
by sub- section (1) that " the trustee shall, in the administration of 
the property of the bankrupt and in the distribution thereof 
amongst his creditors, have regard to any directions that may be 
given by resolution of the creditors at any general meeting, or by 
the committee of inspection, and any directions so given by the 
creditors at any general meeting shall in case of conflict be 
deemed to override any directions given by the committee of 
inspection." By sub-section (2) " The trustee may from time to 
time summon general meetings of the creditors for the purpose of 
ascertaining their wishes, and it shall be his duty to summon 
meetings at such times as the creditors, by resolution, either at 
the meeting appointing the trustee or otherwise may direct, or 
whenever requested in writing to do so by one-fourth in value of 
the creditors." Then sub-section (8) provides that " The trustee 
may apply to the Court in manner prescribed for directions in 
relation to any particular matter arising under the bankruptcy." 

Now in this case the compromise which the trustee proposes to 
enter into has received the sanction of the committee of inspection, 
but on the matter being submitted to a general meeting of the 
creditors, the majority of those creditors were opposed to this 
compromise, and under these circumstances the trustee comes and 
asks me, notwithstanding the resolution of the creditors, to let him 
enter into this compromise. No doubt the Court has power to 
entertain this question, but by what considerations it should be 
guided in dealing with such an application is not so plain. In the 
case referred to {Ex parte Cocks, In re Poole; L. R. 21 Ch. Div. 
897) the Court did disregard the resolution of the general meeting 
of the creditors, and it disregarded that resolution on the ground 
that it was passed to favour the debtors and not in the interests of 
the creditors themselves. In this case it is admitted that no 
improper motive can be imputed to these creditors who have 
refused the compromise^ but it is said that I ought to overrule 
their decision on the ground that the compromise is so manifestly 
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beneficial to the estate that the wishes of the majority ought to i889. 

giye way to the wishes of the minority. If I should come to that j'Jp^ 

conclusion, I should really be coming to the conclusion that the R">owat, 

creditors had not acted bond fide when in fact it is admitted that Hublbatt. 

they did so act. They are men of business and understand the 

business with which they are dealing, and it is a strong thing to 

ask me to overrule their decision as to the mode in which this 

business shall be carried out when it is admitted that the decision 

has been arrived at bond fide. I do not say that in a case where it 

could be shown that the decision was clearly wrong, and also it is 

difficult to see how any such decision could possibly have been 

arrived at if everything was bond fide, the Court would not 

interfere. But the resolution here is clearly not that. There is 

perhaps something to be said on both sides. I give the trustee 

credit for believing that the compromise he wishes to carry out is 

best for the creditors. On the other hand I must give credit to 

the creditors for believing their opinion is the right one. That 

being so and having no ground for thinking that the creditors 

have not honestly and bo7id fide striven to understand the matter 

and had their own interests in view, I think I should do wrong if 

I were to overrule their own decision in their own matter merely 

on the ground that the result they anticipate may not be realised 

and may not be so beneficial as they think it will be. In my 

opinion that was not the intention with which the Legislature gave 

the Court the power which it is now asked to exercise. I think, 

therefore, that this compromise ought to be abandoned. The 

application of the trustee must be refused. He may in this case 

take his costs out of the estate, but I may say this, that when in 

the future a trustee comes to the Court in such a matter as this 

unless he has a better case than the present one he will run the 

risk of having to pay the costs out of his own pocket. 

Application refused. 

Solicitors : Oirdlestone dk Co., for the trustee. 

Q. E. Carpenter, for the opposing creditors. 

Lyne d- Hohnan, for Messrs. Bobinson & Fisher. , 
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COURT OF PRACTICE. 

APPEAL. x«^vjL*v*-. 

Bbfobe the 

Master of In RE HECQUAED, Ex PARTE HECQUABD. 

THE Rolls, 

Lopes *L. J.' Bankruptcy Act, 1883, section 6, sub-section 1 (d). 

^f°f; Bankruptcy of Foreigner — Domiciled Frenchman temporarily in England — 
November Sih, DweUing-house of debtor — Debtor having only one creditor. 

The debtor who was a domiciled Frenchman living in Paris came over 
to England for the purpose of canying on an action instituted by him in 
the Chancery Division of the High Court, and took five furnished rooms 
at 32, Piccadilly Circus. 

These rooms were some on the second and some on the third floor of the 
house, the debtor having the exclusive use of them, and he took them for 
a month at first and twice renewed the tenancy for a similar period. 

The debtor brought his wife and a French servant to the rooms and he 
also engaged in his service a boy who had been employed by the former 
occupant from whom the debtor took them. 

. Held : (1) That the debtor had had "a dwelling-house in England" 
within the meaning of section 6, sub-section 1 {d) of the Bankruptcy Act, 
1883, and Uiat a bankruptcy petition could be presented against him. 

(2) That the fact that the debtor had no other creditor in England 
would not necessarily be a sufficient reason for refusing to make a receiv- 
ing order ; that it is not the duty of the petitioning creditor to prove the 
existence of other creditors ; and that the mere fact that a debtor states he 
has only one creditor is not sufiicieut to cause the registrar to dismiss the 
petition- 



T 



HIS was an Appeal on behalf of the debtor from a receiving 
order which had been made against him by Mr. Begistrar Hazlitt. 

The debtor, C Hecquard, was a domiciled Frenchman who 
resided in Paris, and in November, 1886, judgment was obtained 
against him in France by one Baird upon a bill of exchange of 
which he was the acceptor. This judgment was not satisfied. 

On March 18th, 1889, the debtor commenced an action against 
Baird in the Chancery Division of the High Court of Justice for 
the specific performance of an agreement vnth reference to a 
concession of certain ruby mines in Burmah, and for the purpose 
of carrying on that action the debtor came over to London, staying 
first at the Hotel Continental for a few days, and then taking five 
furnished rooms at 82, Piccadilly Circus. 
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These rooms were some on the second and some on the third i889. 
floor of the house, the debtor having the exclusive use of them, J^^j 
and he took them for a month at first and twice renewed the Hecquakd, 

Ex PASTB 

tenancy for a similar period, after which he returned to Paris. Hbcquabd. 

The debtor brought with him to England a lady stated to be his 
wife, and a French servant, and he also engaged a boy who had 
been formerly employed by the person from whom he took the 
rooms, and by whom they had been previously occupied. During 
the three months that he continued in England, the debtor 
occasionally went to France where his family remained. 

On April 26th, 1889, an action was commenced by Baird 
against the debtor in the Queen's Bench Division upon the French 
judgment, and on June 6th, 1889, he obtained judgment by default. 

The judgment was not satisfied, and on June 26th, 1889, a; 
bankruptcy notice under section 4, sub-section 1 (g) of the 
Bankruptcy Act, 1883, was issued by Baird against the debtor, 
which was served upon him under an order for substituted service. 

The debtor did not comply with the terms of this notice and a 
bankruptcy petition was presented against him, to which three 
objections were taken : — (1) that the debtor had not within a year 
before the date of the presentation of the petition " ordinarily 
resided or had a dwelling-house in England " within the meaning 
of section 6, sub-section 1 {d) of the Bankruptcy Act, 1883 : 
(2) that the debtor had no creditors other than Baird and had no 
assets in England : and (3) that the bankruptcy proceedings were 
taken for the purpose of stopping the Chancery action, and were 
an abuse of the process of the Court, and that even if the petition 
were not dismissed, the proceedings under it ought to be stayed 
until after the decision of the Chancery action. 

A receiving order was, however, made by the registrar, and from 
that order the debtor now appealed. 

Sidney Woolf (Ilingwood with him) ; for the debtor. 

The debtor is a Frenchman residing in France with his family, 
and admittedly domiciled in France. By section 6, sub-section (1) 
of the Bankruptcy Act, 1883, a creditor shall not be entitled to 
present a bankruptcy petition against a debtor unless: — (d) 
the debtor is domiciled in England, or, within a year before the 
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1889. date of the presentation of the petition, has ordinarily resided or 

^^^ had a dwelling-house or place of business in England." The 

Hboquard, registrar appears to have been of opinion that this debtor had 

Hbcqua&d. ordinarily resided in England within the meaning of the section, 

for he said in his judgment : — '' This gentleman was not here for 

a day or two only, but he was here for three months. The 

petitioning creditor was a judgment creditor. I cannot help 

thinking that the terms ' ordinarily resided ' can be applied to an 

almost continuous three months' residence in England.'* The 

registrar was clearly wrong in that. 

[Lopes, L.J. : The words are ^* has ordinarily resided or had a 
dwelling-house." Do you contend that the word "ordinarily" 
applies to the dwelling-house ?] 

I do not say that, and it is not necessary for me to do so. The 
term "dwelling-house" in the section must be strictly construed. 
It must be a separate dwelling-house. All that this man was, was 
a lodger and nothing else. His dwelling-house was in Paris where 
his children were, and where he has occupied the same house for 
three years. He came over and took the rooms solely on account 
of the litigation he had instituted and in order that he might 
instruct his solicitors. He only took the rooms for a month, but 
the litigation continuing he continued the apartments during 
April and May for a month at a time. The petitioning creditor 
has got security for costs in the Chancery action from the debtor, 
he being a foreigner, and in making the application for security, 
the petitioning creditor stated that the debtor was resident in 
France. (Counsel referred to In re Nonis, Ex parte Reynolds, 
see ante, Vol. Y. p. 111.) Then as to the second point it is clear 
that this creditor is the only creditor and that there are no assets 
in England. The Court ought not in such a case to make a 
reoeiying order. 

[The Master of the Bolls : Do you say that a petitioning 
creditor is bound as a condition precedent to prove that there are 
other creditors ? ] 

No, I do not say that. This question has been before the 
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Court before. In In re BuUen, Ex parte Arnaud (see ante, i889. 
Vol. V. p. 248), a question arose as to whether a debtor who has ^JJ^ 
only one creditor is entitled to file his own petition, but the Court HBcauAau, 
did not decide the point, and also in In re French, Ex parte Hbcquaiid. 
French (see ante, p. 258.) However, turning to the third point, 
in any event there was '^ sufficient cause '' within the meaning of 
section 7, sub-section (3) for the registrar to dismiss this 
petition, or to stay the proceedings under section 109. The 
effect and intention of the proceedings is to stop the Chancery 
action. 

Herbert Reed : for the petitioning creditor. 

The place which this debtor took was a flat of six rooms. They 
were kept exclusively for him and he had his own servants. He 
had a dwelling-house clearly. (Counsel referred to Ex parte 
Williams, In re WiUiams, L. R. 8 Ch. App. 690 ; 42 L. J. Bank. 
28 ; 28 L. T. 488 ; 21 W. R. 451). Then as to the second 
point there is no evidence at all that there are no other creditors 
here. Until there have been gazette notices no one can tell how 
many creditors there are and until the proceedings have commenced 
no one can say what property there is. 

The Masteb of the Rolls (Lord Esher). 

The question in this case is whether this French person was judgment, 
liable to the Bankruptcy laws of this country and whether the 
circumstances justified the registrar in making a receiving order 
against him. He was a French subject and was not domiciled in 
England. You must get him into such a position that the English 
law applies to him. That depends on section 6 of the Bankruptcy 
Act, 1888. The present case comes within sub-section 1 (d) of that 
section which provides that a creditor shall not be entitied to 
present a bankruptcy petition unless ^* the debtor is domiciled in 
England, or, within a year before the date of the presentation of 
the petition, has ordinarily resided or had a dwelling-house or place 
of business in England.'' It is clear that the time during which 
each of those things may have happened need not be the whole 
year. The words are " within a year." If within a year the 
debtor has had a dwelling-house, no time is limited as to how long 
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1889. ^6 mnst have had it. It is not necessary that he should have had 
JjJ^ it for any particular period of time. If he has had a dwelling- 
HBOftUAKD, house he is not a mere passer through England and is liable to 
Hbcjquard. the bankruptcy laws. What a dwelling-house is, is not stated in 
the Act of Parliament. The question is whether this person has 
had a dwelling-house. What happened was this. He certainly 
was not a mere passer through like an American or other foreigner 
who might come to see the sights of London and go away again. 
He was coming here and he took — What ? He was not a person 
living at an hotel under the ordinary circumstances of a voyager 
who has the rooms for himself of course while he is there but if 
he goes away for a night the hotel-keeper may put someone else 
into them if he likes. This man takes five rooms in a house which 
really belongs to the Great Northern Kailway Company — ^that is 
the building does. In that building the agent of the Great 
Northern Railway Company lives, and there must have been a 
common stair, I suppose, but the agent does not say that he could 
lock the outer door and keep the key or anything of that kind. A 
Mr. Mayhew had taken six rooms in the building and furnished 
them. He took the rooms empty and furnished them. He had 
the exclusive use of them and they had entrances from the stair- 
case. The rooms were on two floors and out of the six rooms Mr. 
Mayhew kept one room which he entered from the staircase. He 
let five of the rooms to the debtor and he made no reservation of 
any right to shut out the debtor from these five rooms and no 
servant of Mr. Mayhew's was at liberty to go into them. It was 
said that the debtor was a lodger, but there is nothing at all to 
show that. He was the tenant of Mayhew. He had the exclusive 
use of the rooms, and they were at his absolute command to go in 
or out as he pleased. That makes them a house. The debtor 
lived in them ; he brought a lady who was his wife and a servant 
to them, and he had absolute command to go in and out and do 
what he liked with them. There is no limit of time as to which 
it is necessary to stay in a house to make it a dwelling-house, and 
if a person does such a definite act as to take a dwelling-house he 
may be made bankrupt. 

Now let us consider the second objection. There was a judgment 
against this debtor in France, and the judgment creditor was an 
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Englishman. The Frenchman remained in France and the English- i889. 
man cannot realise his debt in France. But after two years the j^J^ 
Frenchman comes to England and the Englishman then attempts ^^^^^^'^^^^ 
to realise his debt. He issues a writ and attempts to obtain Hecquard. 
judgment on that judgment. There was no answer to the English- 
man's claim and he had judgment. He is, therefore, a judgment 
creditor in England. His^ judgment debtor is subject to the 
bankruptcy law and a bankruptcy notice is issued. That being 
served on him he does not pay. His business takes him away to 
France. The petition is presented and it is then said that the 
petition presented by this judgment creditor ought to be dismissed 
because that English creditor is the only creditor. It might be 
true to say that it was the only creditor made known to the registrar. 
But is that fact sufficient to call on the registrar to dismiss the 
petition ? I am of opinion that it is not. Even if he were the only 
creditor I should say that it was not necessarily sufficient to cause the 
registrar to dismiss the petition. There might be good reason to 
make a man a bankrupt even if he had only one creditor. As Lord 
Justice LiNDLET has said before and has suggested again to-day, 
there might be assets which it was only possible to collect by that 
means. But it is by no means clear that because only one creditor 
appears to be before the registrar that there is only one creditor. 
The petitioning creditor has not to prove that there are other 
creditors. When a receiving order is made and the proceedings 
are published other creditors come forward. It is not clear here 
that there are not other creditors. It is not for the petitioning 
creditor to prove that there are other creditors and the mere fact 
that the debtor says there is only one creditor is not sufficient to 
cause the registrar to dismiss the petition. It was said also that 
there were no assets in England, but that assertion cannot be 
inquired into then. It is not the time for inquiry into the question 
of assets. 

The third objection which was raised on behalf of this debtor 
is still more difficult to sustain. There was a judgment debt in 
England for a debt two years old in France, but the debtor brought 
an action against the creditor. If it could be shown that the 
bankruptcy law has been put in force in order to stop a favourable 
action it might be an abuse of the bankruptcy law. But here the 
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1889. petitioning creditor has an honest cause to set in motion the 

In^ bankruptcy law. He has an honest occasion in which he may put 

Hboquard, tiie bankruptcy law in motion and having that honest reason why 

Hbcqfabd. should we conclude that he did it with a dishonest motive ? If he 

had an honest motive why should the existence of an action which 

I must say appears to me to be of a most shadowy description 

prevent him from doing so ? In my opinion the appeal ought to be 

dismissed. 

LiNDLEY, L. J. : 

I am of the same opinion. The only point of difficulty in the 
case is that arising under the words '^ordinarily resided or had a 
dwelling-house." This man took five furnished rooms and lived 
there for three months with his wife and servant. A dwelling- 
house need not be self-contained nor need it be on a vertical plane 
as distinguished from a horizontal. Five rooms of which a man 
has exclusive possession can be called a dwelling-house within the 
meaning of the Act. The other points in the case are easy. With 
regard to the suggestion that there is only one creditor and no 
assets in England, it may be that in a case where that is so the one 
creditor may be abusing the process of the Court and if that is so 
the bankruptcy proceedings ought not to go on. But it is quite a 
different thing to say that by reason of the fact that there is only one 
creditor there shall be no proceedings in bankruptcy. It is possible 
to unravel matters in bankruptcy which cannot be unravelled in any 
other way. Then it was said that the bankruptcy proceedings were 
taken to prevent the debtor from proceeding with an action of his 
own. That allegation has, in my opinion, not been proved. It 
seems to me that the object of the petitioning creditor is to get his 
money and not to stop the Chancery action. 

Lopes, L.J. : 

The first question is, Had this debtor a dwelling-house in 
England ? He was not an ordinary passer through London. He 
took rooms and lived in them for three months. He engaged 
servants and brought his wife to them. It was contended that the 
proper construction of the word dwelling-house is an entire house. 
I cannot agree to that. If it were so it would render the pro- 
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Tisions of the Bankniptcy Act without avail. I am of opinion that isgg. 
this debtor had a dwelling-house in England within the meaning of JJ^ 
section 6, sub-section 1 (d). As to the further point it was said Hboquakd, 

£x PARTS 

that the proceedings ought to be stayed because the debtor had an Hbcquard. 

action against the creditor. It seems to me that that is a matter 

for the registrar's discretion, and I think the registrar thought, 

as I should have thought if I had been sitting in his place. I 

do not believe that the action for judgment brought here was brought 

for the purpose of stopping the Chancery proceedings. Then it was 

said that there is only one creditor and no assets in England. But 

it was practically admitted that that would not oust the jurisdiction 

of the Court of Bankruptcy, and it was not necessarily a sufficient 

reason for refusing to make a receiving order. It would be a matter 

of discretion for the registrar as to what he should do, and I expect 

that the registrar was not satisfied that there was only one creditor. 

Appeal dismissed. 

Solicitors : Lumley dk Lumley, for the debtor. 

Smiles, Binyon d Ollard, for the petitioning creditor. 
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DinsTONAL In be DUCE & DUCE, Ex parte JAMES DUCE. 

^^^^^j Banhruptcy Act, 1883, section 28. 

AND Discharge— AhmhUe Refusal — Continuing to trade after knowledge of insolvency — 

1889.' Gontra>cting debts xcithoiU reasonaMe grownd of ^xspectation of being ahU to pay 

^-T-' tliem — Fraud in Establiskment of Limited Company. 

Noveinberllth, ^ ^ ^ ^ ,,,,,«,,, 

Tn June, 1887, from a statement prepared by the brother of the bank- 
rupt with whom he was trading in partnership it appeared that during the 
two previous years they had incurred a loss of 11992., and they were 
advised by their solicitor that the proper course was to call their creditors 
together. 

On the suggestion of another solicitor, however, the books of the firm 
were handed over to an accountant nominated by him who drew up a 
balance sheet showing an average net profit of 12 per cent, for three years, 
and a prospectus was thereupon issued founded on the accountant's report, 
the business being converted into a limited liability company. 

After carrying on business for three months the company went into 
liquidation and the brothers were shortly afterwards adjudicated bankrupt. 
The County Court judge absolutely refused the bankrupt his discharge. 
Held: That the bankrupt must have known that the prospectus in 
which he joined was totally false ; that by putting forward statements in 
the prospectus which he knew to be untrue he was guilty of fraud ; and 
that the County Court Judge was fully justified in absolutely refusing his 
discharge. 

Per Charles, J. : — That even if the bankrupt was not fully aware of 
the true state of affairs he had under the circumstances placed himself in 
the position of a person who was guilty of fraud, in that he had made him- 
self a party to the issuing of a prospectus for the purpose of obtaining 
money being utterly regardless whether the statements contained in it 
were true or not. 



i HIS was an Appeal on behalf of the bankrupt James Duce 
from an order of the judge of the Walsall County Court by which 
he absolutely refused the said bankrupt his discharge. 

The case afforded a salutary warning to those traders who, while 
their affairs are in an unsatisfactory condition, attempt to secure 
their own advantage by turning their business into a limited 
liability company. 

Prior to the year 1878 the bankrupt's father, J. T. Duce, 
carried on business as a wine and spirit merchant, and afterwards 



HIGH COUBT OF JUSTICE. 291 

as a brewer at Wednesbury, in Staflfordshire, and in that year he i889. 
took his eldest son, John Ditce, into partnership, the business ^JJ^ 
being thereafter known by the style of J. T. Duce d Sons. ^^^ ^ ^^^' 

"^ " Ex PARTS 

On June 80th, 1885, the father retired from the business, and Jambs Ducb. 
John Duce and his brother, the present appellant, James Duce, 
entered into partnership and carried on the business under the same 
style. No account was made out when the father retired, but the 
sons agreed to pay him 13,000Z., by instalments of lOOZ. a month, 
or l,200i. a year, for which they gave him promissory notes. The 
father assigned the property and assets of the business to the sons, 
and they took over the liabilities. The sum of 1,200Z. a year was 
duly paid to the father up to his death in November, 1886, and a 
reduced sum of 1,0002. a year was afterwards continued to the 
mother up to the end of 1887. 

No regular balance sheets appear to have been made up by the 
brothers, but in June, 1887, John Duce proceeded to get out a 
statement with a view of ascertaining the position in which they 
then stood, and by November, 1887, he had prepared a balance 
sheet up to June 30th, 1887, from which it appeared that during 
the two previous years they had incurred a loss of 1,1992. 

In consequence of this the brothers consulted Mr. Thursjield, 
their fiEunily solicitor, who advised them that they ought to call 
their creditors together, but instead of doing so, they went to Mr. 
J. Smith, another solicitor, by whom it was suggested that they 
should hand over their books to Messrs. Letvis dt Attley, a firm of 
accountants in Birmingham, for them to look into with the view if 
possible of forming a limited liability company of the business. 

Accordingly, by January, 1888, a balance sheet was prepared by 
Messrs. Lewis dc Attley, which shewed gross profits of 15,000Z. for 
the three previous years, or ah average net profit of 12 per cent., 
the alleged profits being, in 1885, 8,8982. : in 1886, 5,4452. : and 
in 1887, 5,7762. 

A prospectus was issued founded on this report, and the business 
converted into a company called J. T. Duce & Sons, Limited, the 
company agreeing to pay 88,0002. for the property, stock and 
general assets, 22,0002. in shares, and 11,0002. by instalments, 
8,0002. in one month, 6,0002. in three months, and the remainder 
in four months. 

u 2 
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1889. In July, 1888, however, after carrying on buBinees for a little 

^^, over three months, the company went into liquidation, and in 
^ E^ * ^^^■» September, 1888, John and James Duce were adjudicated bank- 
Jamxs Dues. rupt. 

In May, 1889, James Du<:e applied to the County Court for his 
discharge, when the official receiver reported four offences against 
the bankrupt under section 28 of the Bankruptcy Act, 1888, viz. : — 
(1) that he had continued to trade after knowing himself to be in- 
solvent : (2) that he had contracted debts without reasonable or 
probable ground of expectation of being able to pay them : (8) that 
he had been guilty of a fraud in the establishment of the limited 
company : and (4) that he had filed a false defence. 

The bankrupt was exonerated from the last charge, but the 
County Court judge held that it was proved he had committed the 
other three offences, and he absolutely refused him any order of 
discharge. 

From that refusal the bankrupt, James Duce^ now appealed. 

Sidney Wool/: for the bankrupt. 

As to the first two charges the evidence is clear that the bank- 
rupt did not know his position. No business was really done after 
November, 1887, and the bankrupt says that he did not know he 
was insolvent. He thought the company would pay, and it was not 
until June, 1888, when the company failed, that he knew his posi- 
tion. The third charge about being guilty of fraud in the estab- 
lishment of the company is a very serious one to make, and there is 
no evidence to support the finding of the official receiver. It was 
natural that the bankrupt should adopt the advice of the solicitor 
he consulted, Mr. J. Smith, He said that the account which John 
i)uce had drawn up was altogether imperfect, and could hardly be 
called a balance sheet at all, and he advised the bankrupts to go to 
Messrs. Lewis <k Attley. Reports were got, and it was on the 
faith of those reports that the company was formed. No statement 
in the prospectus was not borne out by the reports. To find a man 
guilty of fraud on such evidence as this is a very strong measure 
indeed. The business of this bankrupt in the firm was to act as 
traveller, and under the circumstances it is wrong to visit on him 
the heaviest possible penalty under the section. 
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[Cave, J. : You have to meet this diflSculty that in the face of a i889. 
loss of about 1|200Z. in two years, the bankrupt represented that ^JJ^ 
a 12 per cent, profit was made.] I)ucb & Duce, 

Ex PAATB 

Jakbs Bucb. 
The first balance sheet prepared by John Duce was really no 
balance sheet at all. By the advice of a solicitor a proper balance 
sheet was got out by a proper person, and relying on that report 
and on those accounts, the bankrupt consented to the bringing out 
of the company. A man in such circumstances cannot do anything 
else than employ a solicitor, who employs a respectable accountant, 
and in this prospectus there is not a word which is not borne out 
by the report of Messrs. Lewis <t AtUey and of Mr. Brewitt who 
surveyed the premises. But even if some of those facts are 
inaccurate, the fault ought not to be visited on the bankrupt. The 
question is whether he believed them, and the fact that the 
company has gone into liquidation is no reason to visit him with 
such a heavy penalty. His own private debts were only 48Z., and 
in any event the County Court judge ought only to have suspended 
the discharge for a time, and he ought not to have refused it 
altogether. In Derry v. Peek (38 "W. R. 83) it was laid down that 
*' In order to sustain an action of deceit there must be proof of 
fraud, and nothing short of that will suffice. Fraud is proved 
when it is shown that a fedse representation has been made 
(1) knowingly or (2) without belief in its truth, or (3) recklessly, 
careless whether it be true or fidse.*' 

Sir Edward Clarke, Q.C., Solicitor-General (Muir Mackenzie 
with him) : for the Board of Trade. 

What the report of the official receiver states is that ''the 
statements contained in the prospectus as to the position of the 
bankrupt's firm and the profits made by them were untrue to the 
knowledge of the bankrupt, who knew that the firm was insolvent 
at the time this prospectus was issued, and that he and his brother 
had traded at a loss for two years. He also knew that the state- 
ments as to the assets and liabilities in the balance sheet prepared 
for the purpose of floating the company were untrue." The bank- 
rupt had access to all the books and went through them, and he 
knew the actual position of the firm. These people made them- 
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1889. selves responsible for the prospectus. John was to have 2502. a 

^^^ year as managing director, and James 250Z. a year as secretary. 

D^&DucB, The prospectus also speaks of "the continued and increasing 

Jamss Ducb. prosperity of the firm evidenced by the report of Messrs. Lewis <£• 

Attley/^ and of the 12 per cent, profit. That report is a wonderful 

document, and the accounts are a curiosity in account-making. 

The balance sheet for 1886 introduces as assets the drawing of the 

partners in order to create an equilibrium which gives an 

imaginary profit of 800{. The liabilities were set down as 

80,6072., and the assets, after manipulation, at 29,681{. without the 

drawings. That was after every figure on the credit side had been 

firaudulently altered. The same sort of things occurred in the 

balance sheet for 1887. I submit that this is a most flagrant case 

of fraud on the part of a bankrupt, and that the order of the 

County Court judge was right. 

Cave, J. : 

Judgment. I am of opinion that this appeal ought to be dismissed. It 

seems to me that the County Court judge was fully justified in the 
decision which he arrived at. Three matters were alleged against 
this bankrupt in respect of his conduct. With regard to the first two 
charges, that in June, 1887, he knew that he was insolvent and 
continued to trade and to contract debts and obtain credit, it is 
really not necessary to express any definite opinion, because those 
charges are wholly overshadowed and warped by the third charge 
which was alleged against him. To my mind there can be absolutely 
no doubt whatever that these two persons knew perfectly weU in, at 
any rate, November, 1887, that they were utterly insolvent. They 
consulted a solicitor, who gave them perfectly sound and proper 
advice which they were bound to follow. In the face of that they 
went to another solicitor and allowed themselves to be persuaded 
by him to join in issuing a prospectus which they must have 
known was totally false. They must have known it to have been 
so manufactured by the accountants that it did not represent at aU 
accurately the state of things which actually existed at that time. 
A statement had been got out by John Duce up to June 80th, 
1887, which in the most favourable view showed an absolute loss 
of 1,199{. on two years' trading. Looking at the fact that very few 
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bad debts were written off it was safer, even according to John issD. 
Duce's own admissions, to put down that loss at 2,000Z., but at the ^^^ 
most favourable view a sum of 1,199Z. was absolute loss, and that Duce&Ducb, 

£x PARTS 

without taking into account a single penny for the drawings of any Jambs Dues, 
member of the firm. There was not one farthing of profit, and 
yet this by the manipulation of the figures by the accountants — 
manipulation which it is not attempted to justify — is turned by the 
accountants into a profit of 12 per cent. It was obviously a gross 
fraud. It is not a mere question of a reckless statement by a man 
who did not know whether what he stated was true or false, but it 
is a statement which both John and James Duce must have known 
was absolutely false, and it was made by them for the purpose of 
inducing the public at large to take shares in the proposed 
company in order to put money into their pockets. In my 
opinion it was a clear case of fraud, and James Duce knew all 
about it and was a party to it, and the County Court judge was 
perfectly right in refusing his discharge. 

Chables, J. : 

I am of the same opinion. I had some little doubt upon the 
evidence whether the first two charges alleged against the bankrupt 
were fully made out, but it seems to me that that is quite 
immaterial, because I am quite clear that the third charge was 
fully made out, and it is by far the most serious one. Oathering 
the history of the transaction from the whole story of the case, it is 
impossible to come to the conclusion that James Duce did not 
know of the gross fraud which was undoubtedly committed. The 
brother had prepared an honest-enough balance sheet although it 
might not perhaps be quite a formal one, and that sheet showed 
that up to June 80th, 1887, there was an actual loss upon the two 
years' trading of 1,199^, and James Duce knew that. Then he 
says that he did not understand the accounts, and being told by 
somebody that the account drawn up by his brother was wrong, he 
allowed the whole thing to pass away from his control and per- 
mitted the issue of this £Eilse prospectus. For my own part I must 
say that it is impossible to think that he was ignorant of the true 
state of affairs and was so innocent as he professes. But still if he 
was it seems to me that he is in the position of a person who is 
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1889. guilty of firand. He was a person who for his own admntage has 

IiTm issued for the purpose of getting money from other people a false 

Dues & DucB, statement without regard whether it was true or false. There is 

Ex PARTS ^ 

Jambs ,DvcB. nothing in Derry y. Peek (38 W. B. 88) to prevent the Court 
holding that to be fraud, as it always would have done. It is a 
fraudulent act for a man for his own advantage to issue a statement 
which is false in fact as this was, being utterly careless of whether 
it was true or not. 

Appeal dismisBed. 

Solicitors : Brownlaw dt Howe, agents for Whitehotise, Wolver- 
hampton, for the bankrupt. 
The Solicitor to the Board of Trade, for the Board 
of Trade. 
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PBACnCE. 

In bk LLOYD, Ex parte LLOYD. "^S[?^^ 

Bbfobs 
Bankruptcy Act, 1883, section 28. Catb, J., 

Discharge — Application to review former order — Right of Appeal — Application de q^^^» j, 
novo by bankrupt whose discharge has been refused, 1889. 

An application made to tlie Court by a bankrupt for a review of an NbvemberlM. 
order refasiug him his discharge ought not to be an ex pwrte application, 
and it ought to be made and decided upon by the Court before the facts of 
the case are gone into. 

On such application it is necessary that the bankrupt should make out 
a primd fade case which the other side are not required to answer until 
the Court has determined whether or not it will grant an order for review. 

When the Court comes to the conclusion that there are primd fade 
grounds which lead it to think that the former order ought to be reviewed, 
if the other side are dissatisfied their proper course is to appeal at once 
from the determination to review the order, and not to wait until the 
order has been brought up for review before appealing. 

QiLoere : Whether where an order of discharge has been refused by reason 
of the conduct of a bankrupt, such bankrupt may not at a subsequent 
period again apply for his discharge, if he is able to show that during the 
years it has been suspended he has displayed qualities the want of which 
caused his discharge to be refused on the previous occasion. 



X HIS was an Appeal on behalf of the bankrupt N. Lloyd, from 
an order of the judge of the Manchester County Court, by which 
he absolutely refused the said bankrupt his discharge. 

The petition was presented on March 29th, 1887, the receiving 
order being made on April 27th, 1887, and on May 19th, 1887, the 
debtor was adjudicated bankrupt. 

On January 13th, 1888, application was made by the said 
bankrupt for his discharge, on which occasion the official receiver 
reported that he had made himself liable in respect of four of the 
offences specified in section 28 of the Bankruptcy Act, 1888, in that 
(1) he had omitted to keep proper books : (2) that he had con- 
tinued to trade after knowing himself to be insolvent in and after 
the month of March, 1887 : (8) that he had contracted debts with- 
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1889. ont any reasonable or probable grounds of expectation of being able 
Inrb ^ P^7 them : and (4) that he had previously made a composition 
Tj^^^y^' with his creditors. 

Lloyd. The County Court judge refused the discharge absolutely, but 

on April llth, 1889, a second application was made by the bank- 
rupt for his discharge, which was also refused by the County Court 
judge on the ground that the matter was res judicata and that the 
order made on January 18th, 1888, being a final order, a second 
application could not be made, but the learned judge also pointed 
out that the only course for the bankrupt to adopt was to apply to 
the Court to review its decision under section 104 of the Bankruptcy 
Act, 1883. 

An application to review and vary the order of January 18th, 
1888, was accordingly made and the case was heard on the merits 
on June 1st, 1889, but the application was dismissed by the County 
Court judge. 

The facts of the case showed that the bankrupt commenced 
business so long ago as 1886 as a designer for calico works at 
Manchester. 

In 1840 he became a drysalter and carried on bi^siness at Man- 
chester as N. Lloyd & Co. In 1868 he sold his share in that 
business for 25,0002. and became partner in a calico printing com- 
pany, but in 1871 the partners went into liquidation, the creditors 
being paid a composition of IBs. in the pound. 

In 1876 the bankrupt opened another printing business at Church 
in Lancashire and in 1877 the trustees under the will of the owner 
of tiie premises in which this business was carried on being obliged 
to sell them and the bankrupt having laid out a large sum of money 
on the premises, he became the purchaser, the trustees taking a 
mortgage to secure the purchase money which was to be paid by 
instalments. 

In 1878 the bankrupt started some bleaching and finishing works 
also at Church, but in 1882 he handed over the management of 
the printing business to his nephew, while in 1888 the bleaching 
and finishing works were taken over by a company under the style 
of The Star Bleaching Company, limited. 

For that business the bankrupt received 60002. in cash and 
25,000Z. in fully paid-up shares. 
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In November, 1885, the bleaching works were destroyed by fire, is89. 
which stopped the business, and the company having got into j^p^ 
diflBculties, in February, 1887, the mortgagees entered and seized, Lloyd, 
and in March, 1887, the company went into liquidation. Llotd. 

On March 29th, 1887, a petition was presented against the 
bankrupt, and he now appealed from the absolute refusal of his 
discharge as above stated. 

«7. Walton : for the bankrupt. 

The report of the official receiver was based on a mistaken view 
of the facts. The decision of the County Court judge was really 
founded on this one point, that the bankrupt had borrowed large 
sums on mortgage on insufficient security and had put himself into 
the position that the mortgagees could at any moment sweep 
away his estate, and so he refused the discharge. But that was 
a very surprising view to take. There is nothing to show that 
the security was not good for the mortgage debt and there was 
nothing culpable and reckless in the conduct of the bankrupt. The 
cause of the failure was the collapse of the Star Bleaching Com- 
pany. It was a sudden and unexpected collapse which at once 
made the debtor bankrupt. 

Sidney Wool/: for the petitioning creditor and the trustee in 
bankruptcy. 

The first question is whether under the circumstances of the 
case a rehearing of a refusal of the discharge could take place. I 
submit that the County Court judge had no jurisdiction to rehear 
if no fresh fects were brought forward. 

[Cave, J. It is not for you to raise that question now. You 
should have appealed from the decision of the County Court judge 
consenting to rehear.] 

I will not press the point On the facts the County Court judge 
has taken a perfectly correct view. The liabilities of the bankrupt 
were 19,0OOZ. and his assets only 1121. The conduct of the 
bankrupt cannot be defended either in respect of the mortgage on 
the Foxhill property or in respect of his treating the Star Company 
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Llotd. 
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shares as of their fall value. He had created a mortgage the 
interest of which he could not pay and the mortgagees could at any 
time come down and sweep the property away. 

Mvir Mackenzie : for the Board of Trade. 

The Board of Trade wish to leave the matter in the hands of the 
Court. They are not anxious to press hardly on this bankrupt. 

Cave, J. : 

I must confess that for a long time, and until I became aware of 
what the official receiver said with respect to the bankrupt's con- 
tinuing to trade after knowing himself to be insolvent in March, 
1887, 1 was under the impression that the bankrupt, during all 
these years, must have known that the asset in the company was 
not a good asset. According to what the official receiver has said, 
however, — and it is quite clear from the shorthand writer's notes 
that he did say so — ^the official receiver does not pretend to say that 
the bankrupt knew he was insolvent until March, 1887. In that 
case the continuing to trade only lasted over some part of the month 
of March. The petition was presented on March 29th, 1887, and 
for some time in that month of March the debtor knew that he 
could not pay his debts. Now, as I have often said before, if a man 
knows he is insolvent he ought to call his creditors together, but 
that takes some little time. A man must have some time to pre- 
pare his statement of accounts, and an uncertain period which cer- 
tainly did not extend longer than twenty-nine days at the most can- 
not justify us, I think, in saying that because the debtor did not 
present his petition within that time he carried on his business 
after knowing himself to be insolvent. The same objection applies 
to the charge of contracting debts without reasonable ground of ex- 
pectation of being able to pay them. The debtor failed for 19,000Z., 
and the assets were only 112Z. : and if he contracted any of those 
debts knowing that he was hopelessly insolvent, we must, without 
some very clear explanation of the matter, come to the conclusion 
that they were contracted without reasonable ground of expectation 
of his being able to pay them. But all the debts were contracted 
down to March, 1887, and the official receiver says that the debtor 
believed himself to be solvent, and if that be so he cannot be said to 



HIGH OOUET OF JUSTICE. 801 

have contracted debts without reasonable ground of expectation of i889. 
being able to pay them. The question really is, Had the debtor i^^ 
reasonable ground for supposing that this asset of 25,000i. was a Lloyd, 
good asset ? Whether he did contract these debts with expectation Lloyu. 
of being able to pay them depends entirely on. his belief and whether 
that belief was a reasonable belief, and when the official receiver 
says in his report that the bankrupt did believe that this asset was 
sufficient to pay his creditors, he ought to go further and prove that 
the belief was an unreasonable one, a thing which in my opinion he 
has not done. No facts have been brought forward which show that 
the debtor did not entertain that belief honestly, and the fact that it 
turned out wrong by no means shows that he had no reasonable 
ground to entertain it. Then with respect to the charge of not 
keeping proper books. Undoubtedly the report of the official re- 
ceiver does state that as an offence, and so long as the report re- 
mained uncontradicted the County Court judge was entitled to act 
on it as he did in January, 1888, but when the County Court judge 
consented to rehear the case, the bankrupt was entitled to bring 
evidence to refute the charge. He does so by affidavit and it would 
really seem that the only thing complained of is that there is no 
balance sheet, but it was pointed out that different balance sheets 
were kept which could easily be added together and a full balance 
sheet so obtained. Finally there is the charge that the debtor had 
previously made a statutory composition with his creditors which is 
true, but that was in 1871 and he paid his creditors IBs. in the 
pound, and when that charge stands alone as it does here and under 
such circumstances I do not think it is sufficient to cause the dis- 
charge to be absolutely refused. The discharge has been in effect 
refused for two years and in my opinion it should now be granted. 

I should like to say a few words with reference to what has been 
said by Mr. Woolf as to the conduct of the learned County Court 
judge in granting this review. I should rather like to consider the 
matter before I entirely assent to the view that he cannot entertain 
the application a&esh. I should be disposed to go along with the 
learned judge to the extent of saying that the application cannot be 
entertained afresh if it is made simply upon the matter which was 
present before the learned judge at the time when the application was 
originally made* But I am by no means satisfied that where an order 
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1889. of discharge has been refused by reason of the conduct of a bankrapt, 
l^^ that he may not come at a subsequent period after an interval of some 
Lloyd, years, if he is able to show that during those years he has displayed 
Llotd. qualities the want of which caused his discharge to be refused at 
the earlier period. A man, for instance, may have his discharge 
refused because he has kept his books very badly, and has com- 
mitted other offences against the bankruptcy laws, and at the same 
time he may afterwards, after the lapse of some years, show that he 
has learned through the school of adversity, by serving as manager 
or in other ways, to do that which he had failed to do before, and 
it may under those circumstances appear right to the Court that 
he should be restored to that position which the Court was com- 
pelled to refuse to restore to him before. I do not desire to decide 
that point. I only wish it not to be supposed that I think an ap- 
plication cannot be made de novo on those grounds. Where, 
however, as here, the application to the learned judge is founded 
upon what was or might have been before the learned judge on the 
original hearing, then undoubtedly it should be an application by 
way of review and not an application to entertain over again the 
same facts as were or might have been before him before — an appli- 
cation which he has already heard. The proper course in such a 
case as that is to ask for a review of the former judgment which 
was done here. Now that undoubtedly ought not to be an ex parte 
application, and it ought to be an application made and decided 
upon by the learned judge before the facts are gone into. Of course 
the party asking for the review will have to give very good reasons 
why the review should be granted ; but it is not necessary that he 
should do more than make out a prima facie case, which it is not 
necessary for the other side to answer until the court has deter- 
mined whether there is a, prima facie case for granting an order for 
review. No doubt the other side may if they think fit say, *' I am 
able to show that there ought not to be an order for review, and if 
I do not satisfy you that there ought not to be an order for review, 
I do not expect to be able to satisfy you that the original order was 
right." But that is a different matter. When, under ordinary 
circumstances, the learned judge comes to tbe conclusion that there 
are primd facie grounds which lead him to think that his first order 
ought to be reviewed, if the other side are dissatisfied with that 
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they ought to appeal against his determination to review his order. ^ggg^ 



Tn hs 



If they do not do that but wait until the order has been brought up 
for review, they will run the risk of being out of time in any appeal Llotd, 
they may bring, and if they do not give notice that they intend to lloyd. 
appeal against the order, they ought not to be heard to appeal 
against the order made on the review. 

Those are all the remarks I desire to make on that part of the 
case and I only make them for the purpose of preventing any mis- 
understanding, and that it may not be supposed that I have assented 
to the view which appears to have been taken by the learned judge 
upon that part of the case. 

Chables, J. : 

I am of the same opinion. One of the principal charges brought 
against this bankrupt is that he continued to trade after knowing 
that he was insolvent in March, 1887. But the petition was pre- 
sented in March, 1887, and it is shown that all the official receiver 
meant was that the bankrupt had this knowledge during one month. 
Under those circumstances I do not think that this charge can be 
sustained. Then if that charge fails the charge of contracting debts 
without reasonable ground of expectation of being able to pay them 
fails with it. I am not satisfied that the bankrupt did not up to 
March, 1887, believe that he had the valuable asset in his 
possession. 

Appeal alloived. 

Solicitors : Cobbett, Wheeler d- Cobbett, for the bankrupt. 

Roidey d- Co,, agents for Rowley , Page d Rowley, 
Manchester, for the petitioning creditor and the 
trustee. 
The Solicitor to the Board of Trade, for the Board 
of Trade. 



304 BANEHUPTCY BEPORTS. 



PRACTICE. 

^^JS2]?^ In re SHACKLETON, Ex parte SHACKLETON. 

COURT. 

Q "^" Bankruptcy Acty 1883, s^ioii 28. 

-J ^^ _ Discharge — Condition — Consent to Judgment — Principles by which Xhs Court 
1339 ' ought to he guided in imposing such condition, 

Nown^lZth ^ impoaing as a condition of granting a banlorupt his discharge that he 

shall consent to judgment being entered against him for the balance of 
the provable debts, the Court ought to be careful that it does not place such 
a burden on the debtor as to do away with all motive for exertion on his 
part ; and unless the Court finds a man in receipt of an income more than 
sufficient to keep his family in the enjoyment of the ordinary necessities 
of life according to their station, or unless it is satisfied that he is likely 
to succeed to property, it is not a wise proceeding to grant an order of 
discharge subject to such a condition. 

Where the discharge of the bankrupt, against whom it was alleged that 
he had continued to trade after knowing himself to be insolvent and that 
he had brought on his bankruptcy by rash and hazardous speculations, 
was granted by the County Court judge only on the condition that he 
should consent to judgment being entered against him for the sum of 
4038^. ; and it was shown that the bankrupt was a married man with four 
children, and that his present earnings only amounted to 1501. a year, 
with no prospect of an increase. 

Eeld : That the order made in the County Court ought to be varied ; 
and that a proper order under the circumstances would be that the 
dischaige of the bankrupt be suspended for three years. 



T, 



.HIS was an Appeal on behalf of the bankrupt from an order of 
the judge of the County Court at Madeley, by which he granted 
the said bankrupt his discharge only on the condition that he 
consented to judgment being entered against for the sum of 4,0882. 

The case raised an important question with reference to the 
principles by which the Court ought to be guided in imposing as a 
condition of granting a bankrupt his discharge that he shall 
consent to judgment being entered against him for the balance of 
the provable debts under section 28, sub-section (6) of the 
Bankruptcy Act, 1888. 

The bankrupt formerly acted as an assistant to his father, who 
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carried on business as a linendraper at Madeley, and he was then i889. 
paid a salary of 91. a week. J^^ 

In 1886 the bankrapt took over the business of a chemical Shacklbton, 
manufactory which had been previously conducted by his cousin Shacklbton. 
under the style of Jesse Fisher & Co., and he carried on his 
business until June, 1888, when he became bankrupt, the principal 
cause of his failure being alleged to be the refusal of the Railway 
Companies, owing to an explosion which had taken place during 
transit, to transport certain chemicals especially bisulphide of carbon 
manufactured by him whereby he lost several valuable contracts. 

On application by the bankrupt for his discharge the official 
receiver reported that he had committed two offences under section 
28 of the Bankruptcy Act, 1888, in that (1) he had continued to 
trade after knowing himself to be insolvent : and (2) that he had 
brought on his bankruptcy by rash and hazardous speculations. 

The County Court judge made the following order, that the 
discharge should be granted only on the condition that the 
bankrupt should ^' consent to judgment being entered against him 
in the County Court by the official receiver for the sum of 4,088i. 
being the amount of the unsecured debts provable under the 
bankruptcy unsatisfied at the date of the order, with costs. Upon 
such consent being given judgment to be entered accordingly, such 
judgment to remain in force until the creditors who have proved 
or may hereafter prove their debts in the bankruptcy shall have 
been paid 58. in the pound upon the amount of such debts 
together with the unpaid costs. The amount to be paid by annual 
instalments of 762. until the whole is discharged.'' 

From that order the bankrupt now appealed. 

E. Cooper Willis, Q.C. (Hextail with him) : for the bankrupt. 

I understand that the other side do not intend to support the 
latter part of this order which deals with the instalments. The 
latter part of the order is abandoned, and so the matter stands on 
whether the County Court judge was right in making such an 
order of discharge striking out the latter part. I admit that this 
man has traded when he knew that he was insolvent, but he was 
not guilty of rash and hazardous speculations, and the fact of his 
BO trading only deserved a nominal penalty. The bankrupt and 

M.B, — VOL. VI. X 
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1889. 1^8 &ther had advanced money to his concdn before he took over 
Jjj^ this chemical manufactory, and when the bankrupt did take it over 
S^^cKLBTow, he was told that the business was a good one and only required 
Shacbxbtok. capital to realise 800Z. or 1,000Z. a year. Whatever the bankrupt 
did he did under good advice, and he entered into the business 
fairly and honestly. The unforeseen accident of the explosion at a 
London Railway Station which caused the railway companies to 
refuse to carry that chemical any longer and so lost the bankrupt 
several valuable contracts, really caused his insolvency. Even 
admitting that this bankrupt has been guilty of trading after 
knowing himself to be insolvent, the idea of putting upon him a 
judgment to pay Bs. in the pound and an unlimited amount of 
costs is monstrous : Even without the costs it would take him 
twelve or thirteen years to pay. But beyond this, this is not a 
case in which judgment ought to be entered at all. The man was 
perfectly honest in his transactions. He is thirty years of age and 
is a married man with four children, while his income is now only 
IBOl. a year and there is no likelihood of his ever getting more. 
In the case of In re Bullen Ex parte Amaud (see ante^Yol. V. 
p. 248) Lord Justice Likdley said *' . . , There is no evidence 
at all that the man will ever have any after-acquired property 
and under those circumstances I think prima facie one ought not 
to tie a man up by such a judgment as that under section 28, sub* 
section (6). It would give rise to great difficulties and possibly 
litigation. A question is almost sure to arise between the 
judgment creditor and any new creditors and a man ought not to 
be placed in such a position unless something is likely to be 
gained by it." The reason the bankrupt failed was because that 
owing to the accident which occurred he was prevented from going 
on with his business. The punishment imposed by the County 
Court judge is so excessive that it ought not to be upheld, and in 
any event the case would readily be met by a short suspension. 

Muir Mackenzie : for the Board of Trade. 

The County Court judge had abundant ground for the exercise 
of his discretion here. Upon the facts the case warranted the 
order made. There is a very bad case of trading with knowledge 
of insolvency. This man began to trade in 1886, and he fincU 



HIGH OOUBT OP JUSTIOE. 8O7 

himself in April, ISSQ, with liabilities 4,080Z», and assets only isso. 
600Z. All along the balance sheets shewed a deficiency. In 1886 ^^^ 
there was a deficiency of 690Z. : in 1887 of l.SOOZ. : and in 1888 Shacklbton, 

Ex PABTB 

the deficiency was 2,1042. The bankrupt knew aU that and he Shacklbtok. 

went on trading. Bnt in any case the order is not so highly 

penal as my friend suggests. Judgment cannot be enforced 

in such case without leave of the Court. By Rule 244 of the 

Bankruptcy Rules, 1886, the bankrupt must give the ofiScial 

receiyer information with respect to his after-acquired property, 

and not less than once a year file in the Court a statement shewing 

the particulars of any property or income he may have acquired 

subsequent to his discharge. In the case of In re Clarkson 

Ex parte Clarkson (see ante, Vol. 11. p. 219) your Lordship, Mr. 

Justice Cave actually imposed the condition now appealed against. 

[Cave, J. Yes, under the circumstances of that case. I cannot 
see here that this bankrupt is likely to get anything except from 
his own exertions and if you tie a judgment of 4,000Z. round his 
neck you destroy all stimulus for exertion.] 

The order is not a highly penal one, because the judgment cannot 
be enforced without leave of the Court. 

Cave, J. : 

I am of opinion that the order should be modified. It is always Jadgment. 
a question of difficulty to determine, where a debtor is not entitled 
to an absolute discharge, whether the order should be suspended 
and for how long or whether it should be granted subject to a con- 
dition in respect of after-acquired property. 

In deciding that question the Court ought to have regard to 
public morality and to the interests of the public generally, and 
unless the Court finds a man in receipt of an income derived from 
his earnings or otherwise which is more than sufficient to keep his 
family in the enjoyment of the ordinary necessities of life according 
to their station, or unless it is satisfied that he is likely to succeed 
to property, it is not a wise thing to grant an order subject to a 
condition affecting after-acquired property. The Court ought to be 
careful to see that it does not by a condition of that sort do away 

X 2 
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1889. with the motive which a man has for exertion to work in his calling 
^^, which is a good thing for the public interest generally. If such a 
^E^^"''™''' burden is put on a man that he can have no hope of bettering his 
Shackutton. position he will not make the effort, and few men are more easily 
discouraged than that class of men who become bankrupt- They 
are easily excited to hope in matters which do not call for corre- 
sponding exertion and they are just as easily depressed. If we 
impose the condition on this debtor that he shall consent to judg- 
ment, I am afraid the result might be to discourage him from trying 
to improve his position and it might even perhaps lead him to evil 
courses and so make his position worse both for himself and the 
public. 

Under the circumstances of this case, therefore, I do not think 
it is a case in which such a condition ought to be imposed. I do 
think, however, that the discharge ought to be suspended. This 
man has been guilty of continuing to trade after knowing himself 
to be insolvent. Now as I have said more than once when a man knows 
that he is insolvent his plain duty is to call his creditors together 
and leave them to decide whether he shall go on or not. If he does 
not do that he is really trading at their expense. We ought, also, 
not to shut our eyes to the whole circumstances of the case and 
to the rash and reckless manner in which this bankrupt entered 
into this business of which he knew very little and on which he 
bestowed but little care and attention. I think the order of dis- 
charge ought to be suspended, and suspended for a period of three 
years from the date of the order of the Court below. 

Chables, J. : 
I am of the same opinion. I have nothing to add. 

Order accordingly. 

Solicitors : Warriner dt Kinch, agents for Stone, Derby, for the 
bankrupt. 
The Solicitor to the Board of Trade, for the Board 
of Trade. 
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PRACTICE. DIVISIORAL 

CODET. 

In be TREGASKIS, Ex pabte TREGASKIS. »-» ^ 

HID 

Bankruptcy Act, 1883, section 28 and section 104, tvh-tectum (1). Charlis, J. 

18o9* 
Discharge— Suapension of Conditional Order — Application for Review — . '^"r— ' 

Rehearing, NovenU>erUth. 

On March 18th, 1886, an order was made in the County Court that the 
diBcharge of the bankrupt be suspended for three years, and that it be 
then granted, subject to Uie condition that he should consent to judgment 
being entered against him for the balance of the provable debts under 
section 28, sub-section (6) of the Bankruptcy Act, 1883. 

On June 20th, 1889, application was made by the bankrupt to the 
County Court to review, rescind, or vary its former order by expunging 
the conditions on which it had been granted, on the ground Uiat the 
Court had no power under section 28 to make a conditional order of dis- 
charge and also suspend the order. 

The County Court judge refused the application, being doubtful whether 
under section 104, sub-section (1), of the Bankruptcy Act, 1883, he had 
authority to deal with it 

Held : That the County Court judge had power to rehear the case, and 
that it must be remitted back to him for that purpose, and to make such 
order as h^ might think fit under all the circumstances. 



X HIS was an Appeal on behalf of the bankmpt from an order 
of the judge of the County Court at Truro dismissinf? an applica- 
tion made by the bankrupt on June 20th, 1889, to review, rescind 
or vary an order of discharge granted by the County Court on 
March 18th, 1886. 

On October 18th, 1884, the bankrupt, who carried on business as 
a miller and corn-merchant, filed his own petition and a receiving 
order was made under which he was adjudicated bankrupt. 

On March 18th, 1886, the bankrupt applied for his discharge to 
his Honour Judge Bere who was at that time the judge of the 
Truro County Court, when an order was made that the discharge 
of the bankrupt be suspended for three years, and that it be then 
granted subject to the condition that he should consent to judgment 
being entered against him for the balance of any debts provable 
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1889. in the bankruptcy, under section 28 sub-section (6) of the Bank- 

IbTm ruptcy Act, 1888. The bankrupt was also required in every year to 

TaBOASKis, render to the official receiver an account of his profits, and to 

Ex PABTB 

TUOA8XI8. further consent that any sum over 160Z. should be set aside for the 
benefit of his creditors until they had been paid 20s. in the pound. 

The estate subsequently realised nearly lOs. in the pound, and 
on June 14th, 1888, the bankrupt applied to his Honour Judge 
Morgan Howard, who had succeeded to the office of County Court 
Judge, that the order of March 18th, 1886, might be reviewed, 
rescinded or varied by expunging the conditions which had been 
imposed by it. 

The learned judge varied the order of his predecessor only to the 
extent of reducing the amount to be paid to 158. in the pound 
instead of 20«., but on January 29th, 1889, the case of In re 
HugginSf Ex parte Hugging (see ante, p. 88 ; L. R. 22 Q. B. D» 
279) was decided by which it was held that " The Court cannot 
under section 28 of the Bankruptcy Act, 1888, make a conditional 
order of discharge and also suspend the order." 

On that decision a further application was on June 20th, 1889, 
made to the County Court judge to review, rescind or vary the 
order by expunging the conditions, which he refused to do and 
from that refusal the bankrupt now appealed. 

The three years suspension of the bankrupt*s discharge had 
expired on March 18th, 1889. 

The reasons for his refusal of the bankrupt's application were 
subsequently stated by the County Court judge as follows : — " In 
this case the Court sitting in Bankruptcy was asked to expunge 
the conditions of the original order made by His Honour Judge 
Bere on March 18th, 1886. The application was made on the 
authority of a case In re HugginSy Ex parte Hugging (see ante, 
p. 88). The term of suspension directed by the said order of the 
learned judge had already expired, and as to that part of the order 
it was put that there was no application, but it was contended upon 
In re Hugging that the Court could and ought to expunge the 
conditions which imposed upon the bankrupt the obligation of con- 
senting to judgment for payment of his debts. There had been no 
appeal against the said order but in August, 1888, a motion was 
made to the Court to modify the conditions and an order was 
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thereupon made reducing the payments of the debts from 20^. to i889. 
IBs. in the pound. The oflBicial receiver opposed the present j^p^ 
application. I asked in the course of the argument whether ^ihoaskis, 
counsel for the bankrupt could contend that the order appealed Trbgabxis. 
against was good in part and bad in part ; or whether the applica- 
tion came to anything less than a motion to set aside the order as 
being wholly bad. It was argued that it could be treated as 
good as to the term of suspension and bad as to the condition. I 
did not accede to this argument and in the result I dismissed the 
motion intimating that I was not without doubt whether the 
application to me was one falling at all within section 104 sub- 
section (1) of the Bankruptcy Act, 1888, which provides that the 
' Court having jurisdiction in Bankruptcy may review, rescind or 
vary any order made by it under its bankruptcy jurisdiction ' ; that 
it was open to argument that the provision was intended only to 
authorise the Court to deal with orders originally rightly made 
within its powers but a remission of which might by reason of some 
subsequent circumstances have become expedient; that at all 
events I thought it right to decline to interfere but I intimated 
that the case involved a question of importance and that probably 
the bankrupt would desire to endeavour to obtain the opinion of the 
Court above. I added that if the Court above should be of opinion 
that it could and ought to interfere, and also that I had power to 
deal with the order appealed against, I would of course further 
hear the parties, and I also pointed out that if the Court above 
should set the order aside, it would seem that the bankrupt might 
have to apply to me for his order of discharge." 

Sidney Woolf: for the bankrupt. 

When the order was made on March 18fch, 1886, the bankrupt 
was not represented either by counsel or solicitor and he had not 
seen the official receiver's report. The reason he did not appeal 
was because he had no means to do so. The present County 
Court judge seems really to have thought he had no power to deal 
vrith the order. 

Muir Mackenzie : for the official receiver. 

The application to the County Court judge was one which he 
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1889. was bound to refuse because it asked him that the order of March, 

Inre 1886, might be reviewed, rescinded or varied by expunging from 

Trboaskis, the order the conditions on which it was granted. 

Tbboabkis. 



Judgment. 



Cave, J. : 

That they clearly are not entitled to have. I see no reason how- 
ever why the case should not be reheard. If the order is a bad 
order then there was no order of discharge at all. If the order is a 
good order in the sense that it cannot be treated as a void order 
yet, on the face of it, it is not a compliance with the Act and 
therefore the Court ought to rehear and modify its order. In any 
case it must go back. I cannot quite agree that the Court has 
only power to rehear where the order was rightly made. I think 
it is important that the Court should also have power to rehear 
where it comes to the conclusion that the order was wrongly 
made. The case must go back to the County Court Judge with 
an intimation from us, that the judge is at liberty to rehear the 
case and to make the order which he thinks ought to have been 
made in the first instance whatever that may be. I do not think 
he would be precluded at all from ordering judgment to be entered 
because the discharge has been suspended. That is the fault of 
the bankrupt himself in not appealing against the order. The 
judge must look at the whole of the ciicumstances including what 
has taken place and the mistake that has been made and say what 
under all those circumstances is the proper order to make. The 
appeal will be allowed and the case remitted back to the judge to 
rehear and make such order as he thinks fit under all the cir- 
cumstances. 



Order accordingly. 



Solicitors : Street dt Poynder, agents for Hearle Cock d Parkin^ 
Truro, for the bankrupt. 
The Solicitor to the Board of Trade, for the ofi&cial 
receiver. 
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APPEAL. 

In be WEBBEE^ Ex parte WEBBER. ^ Bwobm 

Th> Mastbk 

OF THS 

Bankruptcy Act, 1883, sections 50, 54^ 68 <fe 70. Rolls, 

Bankruptcy Appeals {County Courts) Act, 1884, section 2. ^Lopm^LJ* 

Appeal against receiving order by debtor — Notice to official receiver — Duty of ^^^' 

official receiver as to appearing on appeal. December 20th 

Where a debtor appeals from a receiving order which has been made 
against him notice of the appeal must in all cases be served on the official 
receiver. 

Bat the official receiver is not required in all cases to appear at the hear- 
ing of the appeal by reason of the fact that notice has been served on him ; 
and unless the official receiver has some substantial information to give to 
the Court he ought not to appear at such hearing. 
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HIS was an Application by the debtor J. O. Webber for leave 
to appeal from a decision of the Divisional Court in Bankruptcy 
dismissing an appeal against a receiving order which had been 
made against the said debtor in the Barnstaple County Court 

The case raised an important question as to the duty of a debtor 
who appeals from a receiving order which has been made against 
him to serve the ofBicial receiver with notice of the appeal 

The case came before the Divisional Court in Bankruptcy on 
November 18th last, when a preliminary objection was taken by the 
petitioning creditor that notice of the appeal had not been served 
on the official receiver and that the appeal could not therefore be 
heard, but there being some doubt whether the official receiver had 
in fact been served or not the case was ordered to stand over. 

On November 15th the case again came before the Court on which 
occasion the official receiver appeared by counsel and raised the 
further preliminary objection that the appeal was out of time, it 
being stated that notice of the intention of the debtor to appeal 
against the receiving order had not been given to the official re- 
ceiver within the twenty-one days allowed in which to serve notice 
of appeal. 
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1889. The receiving order was made against the debtor in the Bam- 

JjJ^ staple County Court on May 22nd last, and on June 18th a letter 

Wbbbbb, was written to the ofl&cial receiver on behalf of the debtor stating 

Ex PA&TB , • . , 

Wbbbbb. that he intended to appeal against it. 

It was argued in the Divisional Court that the ofBicial receiver 
was not a necessary party to the appeal and need not be served with 
notice, but the Court held that on an appeal by a debtor from a 
receiving order made against him in the County Court the official 
receiver must be served with notice and they refused to extend the 
time owing to the conduct of the debtor. 

The Divisional Court also refused to give leave to appeal from 
their decision and the debtor now applied to the Court of Appeal 
for that purpose. 

Hindmarsh: for the debtor. 

The present application is under section 2 of the Bankruptcy 
Appeals (County Courts) Act, 1884. The Divisional Court refused 
to give leave to appeal from their decision and I now ask your 
lordships to give leave. The Divisional Court dismissed the 
appeal on the ground that no notice had been given to the official 
receiver within the twenty-one days. Notice of appeal was given 
within the twenty-one days to the petitioning creditor. Under 
Order LVIII. Bule 2, of the Bules of the Supreme Court, " The 
notice of appeal shall be served upon all parties directly affected by 
the appeal, and it shall not be necessary to serve parties not so 
affected ; but the Court of Appeal may direct notice of the appeal 
to be served on all or any parties to the action or other proceeding, 
or upon any person not a party, and in the meantime may postpone 
or adjourn the hearing of the appeal upon such terms as may be 
just, and may give such judgment and make such order as might 
have been given or made if the persons served with such notice had 
been originally parties. Any notice of appeal may be amended at 
any time as the Court of Appeal may think fit." The Divisional 
Court also refused to extend the time under Bule 15 on the ground of 
the debtor's conduct. In In re Fletcher, Ex parte Fletcher (see 
ante, Vol. IV- p. 118) the Divisional Court held that "Where after 
a receiving order has been made against a debtor on a bankruptcy 
notice, the petitioning creditor is settled with, and with his assent 
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the debtor appeals for the purpose of haying the receiying order set i889. 
aside, it would appear that notice should be given to the official j^p^ 
receiver, and where this was not done the Court discharged the Wbbbbb, 

. . JSX PABTB 

receiving order as prayed, but directed that the order should not be Wbbbbb. 

drawn up for four days, and notice be given to the official receiver 

so as to enable him to come forward if he thought fit." But that 

case is really in my favour. Then in Ex parte Ward, In re Ward 

(L. R. 15 Ch. Div. 292 : 29 W. R. 206) it was held that " Notice 

of an appeal from the refusal to annul an adjudication of bankruptcy 

must be served on the trustee in the bankruptcy as well as on the 

petitioning creditor. And if notice of the appeal is served on the 

petitioning creditor in time, but is not served in time on the 

trustee, the appeal must be dismissed. The time for appealing 

will not be extended in such a case.'' But that case has no bearing 

on the present case of an official receiver. There there had been 

an adjudication and the property was vested in the trustee : but the 

property does not vest in the official receiver and the case is of no 

authority. I submit that all that is required is that notice should 

be given to the official receiver as an officer of the Court in order 

that he may be present if he has anything to say. Here there was 

ample notice given to him in time for that although it was not 

given within twenty-one days. Proper respondents must of course 

be served within twenty-one days, but the official receiver is not a 

proper respondent. He is only present as an officer of the Court. In 

any case I ask some indulgence for this debtor and that the time 

may be extended. 

Herbert Reed : for the petitioning creditor. 

The debtor has no right to ask for any indulgence as his conduct 
has been anything but what it ought to be. The Divisionad Court 
stated that he had been dilatory in bringing the appeal but beyond 
this after the receiving order was made the debtor removed a shed 
from his property, took the roof oflF an engine house and cut down 
the main beams of his house when in the possession of the official 
receiver. He was bound to assist the official receiver and instead 
of this he destroyed his property. The debtor also made use of 
bad language and threats to the official receiver. The debtor used 
the time he got by entering the appeal in order to destroy his pro- 
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perty. He was dilatory in bringing the appeal to the Divisional 
Conrt and he has again been dilatory in the present application for 
the appeal was dismissed on November ISth, and it is not until to- 
day — ^December 20th— that he comes to this Conrt. Further than 
this^ on the main point, I submit that the official receiver is a 
necessary party to a receiving order. He is a necessary respondent 
to an appeal from a receiving order, at any rate, where there has 
been no stay of proceedings. He is directly affected. (Counsel re- 
ferred to section 54, sub-section (1) : section 50, sub-sections (1) 
and (2) : section 68, sub-sections (1) and (8) : and section 70 of 
the Bankruptcy Act, 1888.) The official receiver used to be served, 
and in In re Dixon dc Wilson, Ex parte Dixon dt Wilson (see ante^ 
Vol. I. p. 98 ; L. B. 13 Q. B. D. 118), the Court laid down a rule 
for his guidance. He ought not to appear on the appeal unless he 
has something to tell the Court. It is extremely important that 
the official receiver should be served. The receiving order is not 
for the benefit of the petitioning creditor only but for the benefit 
of all the creditors and if the petitioning creditor should be settled 
with and not appear to oppose the appeal a receiving order would 
simply be a means of collecting a debt. Whether the property is 
vested or not the official receiver is trustee for the creditors. The 
rule is very strict in bankruptcy that appeals must be entered in 
time. The main object of the appearance of the official receiver 
would be to protect other creditors than the petitioning creditor 
who would know nothing of the appeal. If no notice is given to the 
official receiver the representative of the general body of creditors is 
kept in the dark (Counsel also referred to In re Reed dt Bowen, 
Ex paHe the Chief Official Receiver, see ante^ Vol. IV. p. 225 : 
L. B. 19 Q. B. D. 174: 56 L. J. Q. B. 447 : 56 L. T. 876: 
85 W. B. 660). 



Ouiry {Horton with him) : appeared for the official receiver. 



The Masteb of the Bolls (Lord Esheb) : 

Judgment. In this case Mr . Justice Cave refused to proceed with the appeal, on 

the ground that the official receiver had not been served with notice 
of appeal according to the rules laid down by Mr. Justice Cave for 
the practice of his own Court and which had been the practice of 
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his own Gonrt, viz. : — that he will not hear an appeal against a re- i889. 
ceiving order from a County Court unless the official receiver is j^J^ 
served with notice of the appeal at the same time as the petitioning ^■*""*' 
creditor is served. That rule Mr. Justice Ca.ve has laid down for Wbbbbr. 
the practice of the Court on the grounds of expediency and he has 
a very strong opinion on the subject. I have seen the learned 
judge on this question and I have ascertained from him that his 
opinion is most decidedly that for the safety of all parties that rule 
should be acted upon. 

It is said, however, that the Divisional Court ought to have heard 
the appeal although the rule was not obeyed. Now I must say that I 
think the question whether the official receiver is a party '' directly 
affected " within Order LYIH. Bule 2, of the Rules of the Supreme 
Court is doubtful and I do not think it is necessary to determine 
that question in this case, viz. :— whether he is a person ** directly 
affected *' by the appeal. I will only say I think it is doubtful. But 
even if he were not, the Court of Appeal which in this case was the 
Divisional Court in Bankruptcy, may direct notice to be served on 
any parties to the action or other proceeding or upon any person 
not a party, and whether the official receiver is a person directly 
affected or not he is certainly a person affected and Bule 2 of Order 
LVni. gives Mr. Justice Cave the power to make the salutary and 
desirable practice in his own Court which he has made. 

If that be so can we say that the practice is wrong ? So far from 
that Mr. Justice Cave has convinced me that so far from being 
wrong it is a good and advisable rule to lay down. That he might 
have acted under Bule 15 of Order LVm. I have no doubt. He 
might have given special leave to go on with the appeal, but Mr. 
Justice Cave declined to do that. To say whether when the rule 
is broken you will grant an indulgence or not is a matter of discre- 
tion at any rate. Therefore I cannot say that Mr. Justice Cave 
was bound to go on. Now shall we give any indulgence here ? Is 
this a person who ought to be indulged ? It is said that this is a 
poor and ignorant man, as if he was a poor labouring man who did 
not understand what he did. But he is not that. Has he done 
things contrary to law ? He certainly has. He is a man who 
ought not to be indulged and I am clearly of opinion that the 
Court ought not to exercise its powers to give any indulgence. 
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1889. But on a preyions occasion we said we would consider what 

j^^ should be the rule in this Court as to service on the oflScial receiver 
Wbbbbb, of notice of such an appeal. The decision of Mr. Justice Cave is 
Wbbbbb. as I have said a good one. I was a little alarmed at first at the 
question whether the same rule in this Court ought to be adopted. 
I felt doubtful as to the expense which might have to be incurred if 
the same rule was applied to this Court and I am anxious to keep the 
expense down as much as I possibly can. I learn on enquiry^ however, 
that service on the official . receiver would only be the smallest ex- 
pense. Therefore I think that this Court should have the same 
rule here. In that case we shall act in future that where there is 
an appeal to the Court as to a receiving order and notice is given 
as it must be given to the petitioning creditor, notice shall at the 
same time in all cases be given to the official receiver whether there ^ 
is a stay of proceedings or not. We in fact make the same rule 
here as Mr. Justice Cave has made in cases of such appeals from 
the County Court, reserving of course the right to grant an indul- 
gence in any special case. 

But I wish to say that that rule is not to alter the rule which we 
have already laid down for the guidance of he official receiver. If 
the official receiver has nothing to say he ought not to appear on 
the appeal. If the official receiver has something substantial to 
inform the Court about, he ought to come forward and tell it, but 
if not he ought not to come to the Court at all. He ought not to 
come when he will be only coming here for his costs. Nor will the 
rule we have laid down authorise the official receiver in making 
himself a partisan in the matter. He ought to stand by and see 
that whatever is right is done to all parties. The present appeal 
must therefore be dismissed. 



LlNBLEY, L. J. : 

The general question whether the official receiver is *' directly 
affected ** within Rule 2 of Order L\JLll. is I think open to some 
doubt, but I am fiilly alive to all that has been said as to the danger 
of collusive appeals and I entirely concur that the official receiver 
ought to be served in all cases of this nature. 
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Lopes, L. J. : 1889. 

On the last occasion when this question was raised and ever Ikab 
since I have held a strong opinion of the expediency of the rule ex'rSitb 
now laid down. In my opinion it is a most salutary rule. It pre- 'W'bbbbk. 
vents collusion between the petitioning creditor and the debtor 
behind the back of the official receiver and the expense is so small 
that it cannot militate against the expediency of the rule. Whether 
the official receiver is " directly aflfected " within Order LVIII., 
Bule 2 may be doubtful — or rather I should say must be doubtful 
after what the Master of the Bolls and Lord Justice Lindley 
have said, but speaking for myself, from the fact that the official 
receiver represents the general body of the creditors and looking at 
his duties and position, I should have thought he was a party 
directly affected more especially as on an appeal from a receiving 
order the existence of his very office is called in question. 

Appeal dismissed. 

Solicitors > Morice, Toiler dt Blakesley, agents for Toller <t 
Roberts, Barnstaple, for the debtor. 

Church, RendeU db Co., agents for A. F. Selden, 
Barnstaple, for the petitioning creditor and the 
official receiver. 

The case referred to in the above judgments was that of In re 
Harris, Ex parte Harris, a note of which appeared in the 
** Weekly Notes'' and the "Solicitors' Journal" for November 
80th last, in which the preliminary objection was taken to the 
hearing of an appeal against a receiving order that notice of the 
appeal had not been served on the official receiver, but it appearing 
that at the time when the receiving order was made a stay of pro- 
ceedings had been granted pending an appeal, the Court allowed 
the appeal to be heard, and reserved for further consideration the 
question whether in a case where there was no stay of proceedings 
it was necessary that the official receiver should be served with 
notice. 
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ACT OF BANKRUPTCY— jEcccueion of Deed of As8kfnmeni,]—{1) Where the 
assent of a creditor has been given to the execution by a debtor of a deed of 
assignment the Court will not as a general rule allow such creditor to take 
advantage of the act of bankruptcy committed by the debtor in executing the 
deed in order to present a bankruptcy petition. But the assent of the creditor 
must be obtained without fraud or misstatement, and if a debtor induces a 
creditor to give an assent by misrepresentations calculated to have effect on the 
minds of the creditors as to the true state of his affairs a bankruptcy petition 
may be presented by a creditor whose assent has been so obtained founded on 
the deed as an act of bankruptcy. 

Thus where the debtors represented to a meeting of their creditors that they 
were in a solvent condition and could pay 20^. in the pound, thereby obtaining 
the assent of the creditors present to the execution of a deed of assignment, but 
the trustee under the deed subsequently sent out a statement showing a 
dividend of about 8a. in the pound. 

Hdd : That a creditor who had signed the resolution agreeing to the execution 
of the deed was entitled to present a bankruptcy petition against the debtors ; 
and that a receiving order must be made against them. In re Tanenherg db Sons, 
Ex parte Ferrier p. 49 

(2) A deed of assignment for the benefit of creditors may be given in evidence 
as proof of an act of bankruptcy although neither stamped nor registered in 
accordance with the provisions of section 5 of the Deeds of Arrangement Act^ 
1887. In re HoUinahead, Ex parte Heapy d: Sofi p. 66 

FaUwre to comply with BaTikruptcy NoHce,] — In an action instituted in the 
Probate Division of the High Court for the purpose of establishing a will a 
decree was made in favour of the plaintiff with costs, and an order was after- 
wards drawn up by which it was ordered that the defendant ^' do within seven 
days pay to Arthur Cheese, Esq., of 40, Chancery Lane, the solicitor for the 
plaintiff, the sum of 113/. being the amount of the plaintiff's costs." A 
bankruptcy notice was subsequently issued by the plaintiff against the debtor 
upon which a receiving order was made in the County Court. 

Held: That under section 4, sub-section 1(g), of the Bankruptcy Act 1883, 
the plaintiff was not entitled to issue the bankruptcy notice ; and that the 
receiving order must be set aside. In re Arkell, Ex parte Arkell . . p. 182 

Departing from Dwellvng-house.]— On March 8th, 1889, the debtor, as a con- 
dition that time should be allowed him for payment of certain bills in respect of 
which he had become liable as surety, agreed to produce his books to an 
accountant for inspection, but instead of doing so he instructed an auctioneer to 
M.B. — VOL. VI. y 
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sell certain of the book debts with the proceeds of which he paid the debts of 
two f ayoured creditors. From March 14th to the 16th the debtor absented 
himself from his dwelling-house leaving dishonoured a promissory note which 
had fallen due on March 13th, and having made no provision for the payment 
of another bill which became due during his absence. A receiving order having 
been made against the debtor in the County Court founded on his absence as an 
act of bankruptcy the debtor appealed. 

Hdd : That the intention of the debtor in absenting himself was to delay his 
creditors ; and that the receiving order was rightly made. In re McKeand, 
Ex parte McKeand p. 240 

ANl^VITY—Gift of by lViU.}—A testator by his will directed his trustees to 
pay out of the trust funds a sum of 250^ a year to his son during the life of the 
testator's wife, and after her decease to divide the said trust funds into four 
equal parts and to pay the income of one such fourth part to his said son during 
his life and after his decease in trust for his children as therein mentioned. 
The will also contained the following proviso : — " Provided also and I hereby 
declare that my said son G. C. Harvey shall not have power to alienate, charge, 
encumber or dispose of the said sum of 2502. bequeathed to him during the life 
of my said wife, or the income whether original or accruing to which he will be 
entitled after her decease ; and in the event of his alienating, charging, encum- 
bering or disposing of the same or any part thereof, my said trustees or trustee 
shall cease to pay him either the said sum of 250^ per annum or the income of 
the share whether original or accruing as aforesaid, and such last-mentioned 
income shall accumulate during the life of the said G. C. Harvey, and the 
accumulations thereof shall be held by my said trustee or trustees in trust for 
the person or persons who shall be entitled to the share of the saidG. C. Harvey 
at his decease." After the death of the testator the son was adjudicated a 
bankrupt on a creditor's petition, and the trustee in the bankrupt<7 claimed the 
benefits given to the bankrupt under his father's will. 

Held: That the bankruptcy did not operate as a forfeiture; and that the 
annuities remained payable and must be handed over to the trustee. In re 
Harvey, Ex parte Piodey p. 96 

APPEAL — Notice of sent by Pas*.]— An appeal is brought by serving the notice 
on the respondent which must be done within twenty-one days. 

Where notice of appeal was posted on the last day allowed, but such notice 
did not reach the respondent until after the expiration of the twenty-one days, 
and a preliminary objection was taken that the appeal was out of time. 

Held : That the objection must be allowed ; and that the Court would not 
give leave to extend the time, the practice being settled and no valid reason 
having been put forward why indulgence should be shown. In re FauUonerf 
Ex parte Cochrane p. 206. 

Against Interlocutory Order.] — On appeal from an order made in the County 
Court the preliminary objection was taken that the appeal could not be heard 
on the ground that fourteen days' notice had been given, and the order appealed 
from being an interlocutory order, the notice of appeal must be a four days 
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notice in accordance with Order LYIII., rule 3, of the Rules of the Supreme 
Oourt, 1883. 

The Court refused to allow the objection and decided to hear the appeal, 
there being considerable doubt as to the natmre of an interlocutory order in 
bankruptcy. In re Miles, Ex parte TurnbvU p. 213 

Against Receiving Order,] — (1) Where on an appeal from a receiving order it 
was stated that the petitioning creditor had been settled with, and with his 
assent, the debtor applied that the receiving order might be set aside, the 
Court refused to rescind the receiving order, and directed that the case 
should go back to the Registrar for his decision. In re Ashbury, Ex jparte 
Ashbury p. 256 

(2) Where a bankruptcy petition is presented by a creditor founded on the 
failure of the debtor to pay a judgment debt, and an appeal is pending from 
such judgment, it is a matter of discretion for the registrar whether he will 
stay the proceedings or not, and the judgment debtor cannot in such case, 
under section 7, sub-section (4), of the Bankruptcy Act, 1883, claim a stay of 
proceedings as of right. 

Where the registrar in the exercise of his discretion refuses to stay the 
proceedings, the Court of Appeal will not interfere with his decision unless it is 
clearly of opinion that the discretion was wrongly exercised. In re French^ 
Ex parte French .-p. 268 

(3) Notice to Official Beceiver,] — Where a debtor appeals from a receiving 
order which has been made against him, notice of the appeal must in all cases 
be served on the official receiver. But the official receiver is not required in all 
cases to appear at the hearing of the appeal, by reason of the fact that notice 
has been served on him ; and unless the official receiver has some substantial 
information to give to the Court, he ought not to appear at such hearing. In re 
Webber, Ex parte Webber p. 313 

ARRANGEMENT.]— See Scheme of Arra/ngement. 
ASSIGNMENT. ]->See Deed of Assignment. 

BANKER.] — Although the ordinary relation between a banker and his customer 
is merely that of debtor and creditor, and not of trustee and cestui que trust ; 
where moneys are entrusted to a banker to coUect and remit a trust is created, 
and in the event of the bankruptcy of the banker before the moneys are remitted 
payment may be demanded out of the estate. In re Brovon, Ex parte Plitt, 

p. 81 

BANKRUPT — Property acquired before Discharge by.] — The bankrupt before 
obtaining his discharge carried on business unknown to his trustee and acquired 
property. This property was subsequently taken possession of by the trustee, 
and application was thereupon made by a person who alleged that he had 
advanced certain moneys to the bankrupt for the purpose of improving such 
after-acquired property that he might be paid out of it, while the bankrupt 
himself applied for an indemnity. 

Y 2 
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Edd: That as a matter of fact there was no proof that the alleged creditor 
had ever advanced any sums to the bankrupt which had not been repaid. 

And further that in any case as the applicant knew that the bankrupt had 
not obtained his discharge, and that the property in respect of which he* was 
dealing was the property of the creditors he had no equiiy. 

Also that the bankrupt was not entitled to claim an indemnity and that he 
had not acted as the agent of the trustee. 

But qucsre whether there is a complete immunity of the trustee from all 
liability in respect of honest claims made in such case against the bankrupt 
In re Clark, Ex parte Kearley p. 42 

BANKRUPTCY (DISCHARGE AND CLOSURE) ACT, 1887.] — See 
Discharge, 

BANKRUPTCY NOTICE.]— In an action instituted in the Probate Division 
of the High Court for the purpose of establishing a will, a decree was made in 
favour of the plaintiff with costs, and an order was afterwards drawn up by 
which it was ordered that the defendant ** do within seven days pay to Arthur 
Cheese, Esq., of 40, Chancery Lane, the solicitor for the plaintiff, the sum of 
113/., being the amount of the plaintiff's costs." A bankruptcy notice was 
subsequently issued by the plaintiff against the debtor, upon whidi a receiving 
order was made in the County Court. 

Held': That under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, 
the plaintiff was not entitled to issue the bankruptcy notice ; and that the 
receiving order must be set aside. In re ArkeU, Ex parte ArkeU . . p. 182 

BILL OF SALE.]— (1) On August 29th, 1887, certain leasehold premises^ 
together with the fixed machinery and effects in and upon the said premises, 
were purchased by the bankrupt out of moneys provided by the applicant^ 
upon the understanding and agreement that he should hold the said property, 
plant, machinery, and effects as trustee for and on behalf of the applicant until 
such time as he should require an assignment of the same. On February 7th, 
1888, the bankrupt deposited with the applicant the deeds and documents of 
title relating to the said property, together with a memorandum whereby after 
reciting the terms of the purchase he undertook upon demand to execute in 
favour of the applicant an assignment of the property either by way of mortgage 
for securing the repayment of the money advanced, or absolutely, as the appli- 
cant should elect ; and until such election was exercised he deposited with the 
applicant the lease and documents of title relating to the property as an 
equitable mortgage. In July, 1888, a receiving order was made against the 
bankrupt, and the plant, machinery, and effects upon the premises were 
subsequently claimed by the official receiver on the ground that the memorandum 
was an assignment of trade machinery and required to be registered as a bill 
of sale. 

Held : That the document in question was not an assignment of the trade 
machinery, and was not a bill of sale within the meaning of the Acts ; and that 
the mortgagee was entitled to the property claimed. In re Lusty, Ex parte 
Lusty p. 18 
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(2) Oertain goods of the debtor having been seised by the sheriff under a writ 
of ezecutiony an order was made by consent giving the sheriff power to sell such 
goods by private contract to the appellant Company. The goods were accord- 
ingly sold to the Company for the amount of the execution debt, the money 
being paid to the sheriff's officer and a receipt for the money together with an 
inventory of the goods sent by post. On the same day the Company let the 
goods to the wife of the debtor under a hiring agreement. The receipt and 
inventory were not registered, and on the subsequent bankruptcy of the debtor 
the goods in question were claimed by his trustee. 

Held: That the transaction was one of purchase and sale and that the title was 
complete before the receipt and inventory was signed or came into existence ; 
that there was therefore no document which required registration under the 
Bills of Sale Act ; and that the trustee was not entitled to the goods. 

A receipt which requires to be registered as a bill of sale under the Bills of 
Sale Acts, is one which is intended to be the instrument of transfer or a record 
of the transaction, and where there is no evidence of any intention of that kind 
a receipt signed by the seller of goods need not be registered. In re Joriesy Ex 
parte The Tower Fwmishing Company p. 193 

(3) A testator by his will gave to his wife {inter alia) '^ the right of possession 
and enjoyment of all my pictures during her life (if she shall so desire), and 
subject as aforesaid, I give and bequeath all my said pictures to and for my son 
(the debtor) for his own absolute use and benefit." After the death of the 
testator, but during the lifetime of the mother, the debtor executed an assign- 
ment of mortgage by way of security for an advance by which, as mortgagor and 
beneficial owner, he assigned {inter alia) " all that the share and interest of him 
the said (debtor) under the will and codicil of his father deceased and of and in 
the sums of money, hereditaments and premises devised and bequeathed 
thereby, expectant upon the decease of his mother." A receiving order having 
been subsequently made against the debtor upon which he was adjudicated 
bankrupt, the trustee in bankruptcy applied for an order declaring that he was 
entitled, as against the mortgagee, to the pictures in question, on the ground 
that the assignment had not been registered. 

Held : That the only interest which the bankrupt had in the pictures was a 
choae in action, and as such it was not affected by the Bills of Sale Acts. In re 
Tritton, Ex parte Singleton p. 250 

BOARD OF TRAJy&'-Ohjection to Trustee &y.]— Where objection is taken 
by the Board of Trade under section 21 of the Bankruptcy Act, 1883, to a 
trustee appointed by the creditors on the ground that '' his connection with or 
relation to the estate of the bankrupt makes it difficult for him to act with 
impartiality in the interest of the creditors generally," and it is alleged that the 
person so appointed has dealt with the estate of the bankrupt with notice of an 
available act of bankruptcy and that he is accountable to the trustee in the 
bankrapt<7 in respect of his dealings with the estate, it is not essential that the 
Board of Trade should establish any absolute act of bankruptcy or personal 
liability of such person to the estate, but it is sufficient to show that there is a 
necessity to have an account taken which may or may not disclose personal 
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liabiliiy. And it would seem that it is not requisite on the Board of Trade to 
take such account and judge of the liability, but that it is for the trustee to take^ 
it in the bankruptcy. 

Where shortly before the bankruptcy an accountant at the request of the 
principal creditor of the debtor took possession of the debtor's estate for the 
purpose of controlling his receipts and expenditure, the account subsequently 
rendered in respect of such dealings with the estate showing a balance of 261. 
which the accountant claimed to retain as charges which he might properly 
make against the bankrupt. 

Held : That the Board of Trade was justified in objecting to the appointment 
by the creditors of such accountant as trustee in the bankruptcy : and that the 
objection must be sustained. In re StovM, Ex parte The Board of Trade 

p. 7 

JRi^^^ to demand Account from TrustecJ^The fact that there is no evidence of 
any moneys remaining in the hands of a trustee who is ordered by the Board of 
Trade to furnish an account under section 162 of the Bankruptcy Act, 1883, 
will not justify such trustee in refusing to comply with the requirements of the 
order so made. 

Thus where a scheme of arrangement under a liquidation petition was accepted 
by the creditors by which 20^. in the pound was paid, and the debtor obtained 
his discharge, but the trustee after his release was required by the Board of 
Trade to furnish a proper account 

Held : That the Board of Trade were entitled to demand that an account 
should be rendered ; and that the trustee must comply with the order. In re 
Calderwood, Ex parte The Board of Trade p. 104 

BOOK DEBTS.]— By an order dated May 14th, 1887, by which the plaintiff 
obtained final judgment in an action, a receiver was appointed to carry on the 
business of the defendant, and to collect and get in outstanding debts. By a 
further order dated December 20th, 1887, the order of May 14th, 1887, was 
rescinded except as regarded the book debts mentioned in the four parts of the 
first schedule as to which the receiver was to continue to act for the plaintiff 
with power to issue to any of such book debtors a circular in prescribed form : 
and it was further ordered that the whole of the book debts mentioned in the 
four parts of the first schedule should be allocated to and accepted by the 
plaintiff in satisfaction of his judgment debt interest and costs : and after giving 
the defendant power to redeem any of the book debts in the schedule by pay- 
ment thereof, it was further ordered that in case any of the book debts mentioned 
in the first part of the first schedule should not have been paid by the respective 
debtors or redeemed by the defendant on or before March 31 st, 1888, the 
plaintiff should be at liberty to give notice of the order of May 14th, 1887, and 
of that order in the form prescribed in the second schedule, to each of the 
debtors mentioned in the said first part and to collect and recover such debts in 
his own name. On February 13th, 1888, the receiver sent to the debtors men- 
tioned in the first schedule of the order of December 20th, 1887, a notice requiring 
payment and stating that the defendant's firm were ** closing up accounts with 
a former member,*' and that it was " necessary to collect all outstanding debts." 
On February 23rd, 1888, the defendant in the action committed an act of bank- 
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rnptoy upon which a petition was presented against him. On April 4thy 1888, 
the phuntiff withont knowledge of the act of bankruptcy or of the petition, sent 
to the debtors whose names were mentioned in the first part of the first schedule, 
a notice as prescribed of the appointment of the receiver and the assignment. In 
May, 1888, the debtor was adjudicated bankrupt and the trustee claimed the 
scheduled debts. 

Hdd : That the order appointing the receiver did not constitute the plaintiff 
a secured creditor : that tiie order of December 20th, 1887, transferred the book 
debts to the plaintiff but left them in the order and disposition of the bankrupt 
without notice : and that although the debts in the first part of the schedule 
were taken out of the order and disposition clause by the notice of April 4th, 
1888, those contained in the other three parts of the schedule were in the order 
and disposition of the bankrupt at the time of the bankruptcy, the notice sent 
out by the receiver on February 13th, 1888, being insufficient. In re TiUettf Ex 
parte Kingscote p. 70 

OHARGING ORDER}— See Costa.'-Partnership Acticn. 

OHOSE IN ACTION.]— A testator by his will gave to his wife {inter alia) 
*' the right of possession and enjoyment of all my pictures during her life (if she 
shall so desire), and subject as aforesaid, I give and bequeath all my said pictures 
to and for my son (the debtor) for his own absolute use and benefit.'' 

After the death of fhe testator, but during the lifetime of the mother, the 
debtor executed an assignment of mortgage by way of security for an advance 
by which, as mortgagor and beneficial owner, he assigned {inter alia) " all that 
the share and interest of him the said (debtor) under the will and codicil of his 
father deceased and of and in the sums of money, hereditaments and premises 
devised and bequeathed thereby, expectant upon the decease of his mother.*' 

A receiving order having been subsequently made against the debtor upon 
which he was adjudicated bankrupt, the trustee in the bankruptcy applied for 
an order declaring that he was entitled, as against the mortgagee, to the pictures 
in question, on the ground that the assignment had not been registered. 

Hdd : That the only interest which the bankrupt had in the pictures was a 
ehoM in a^ition, and as such it was not affected by the Bills of Sale Acts. In re 
Tritton, £x parte Singleton p. 260 

COMMITTAL, ORDEE OF— -igwtww* Solicitor.}— Where a solicitor was ordered 
under rule 112 of the Bankruptcy Rules, 1886, to repay to the trustee by reason 
of the gross proceeds of the assets not exceeding 3002., a certain sum paid to 
him as costs on the higher scale together with the costs of the order, and the 
solicitor repaid the amount so received by him in excess but failed to pay the 
costs, and application was made for his committal, the Court in the absence of 
authoriiy refused to make an order to commit, being doubtful whether the 
respondent had been ordered to pay the money in respect of which a com- 
mittal order was asked for in his character of solicitor. In re Apelt, Ex parte 
Byrne p. 102 

Againtt T^rustee.] — Where a trustee failed to pay into the Bankruptcy Estates 
Accoimt certain moneys which had come into his hands in respect of the estate 
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of which he was trustee, or to oomply with an order of the Board of Trade 
directing him forthwith to pay oyer the said moneys together with a further 
sum as interest at the rate of 20 per cent, charged under section 74, sub-section 
(6) of the Bankruptcy Act, 1883, and the Board of Trade applied for an order 
of committal. 

Hdd : That an immediate order of committal must be made in respect of the 
principal sum ; but that such order would not issue for a week and not go out 
at all if within that time the trustee should pay into the Bankruptcy Estates 
Account the amount due, together with the costs of the motion. 

That an order would be made directing the trustee to comply with the order 
of the Board of Trade requiring him to pay the sum charged as interest within 
a fortnight. 

Where a trustee who retains moneys belonging to the estate has been removed 
from office interest may be charged during the time he so retains the moneys in 
his hands and not only up to the time of his removal. In re To^m, Ex parte 
The Board of Trade p. 107 

Application to Besdnd,] — ^Where an order was made against a trustee who had 
failed to pay into the Bankruptcy Estates Account certain moneys which had 
come into his hands in respect of the estate, ordering him to be committed to 
prison in the event of his not paying the amount specified within a week, and 
the terms of the order not being complied with, a warrant was issued against the 
trustee, but the amount in question was subsequently paid by a guarantee 
society, and the trustee applied that the order of committal might be rescinded. 

Held : That the money having been paid there was no longer any default on 
the part of the trustee ; and that the order for committal must be discharged. 
In re Tatwm, Ex parte Marker p. 179 

COMPANY.] — After a receiving order had been made against the debtor, 
judgment in favour of the plaintiff was given in an action brought by reason of 
material misrepresentations contained in the prospectus of a company whereby 
such plaintiff had been induced to accept debentures, and a proof was sub- 
sequently tendered against the estate of the debtor who was one of the directors 
of the company for the amount claimed. 

Hdd : That the proof in question was rightly rejected by the trustee. In re 
OHee, Ex parte Stone p. 158 

Fraud by Ba/tikrupt in Formation of,] — In June, 1887, from a statement pre- 
pared by the brother of the bankrupt with whom he was trading in partnership, 
it appeared that during the two previous years they had incurred a loss of 
1,1992., and they were advised by their solicitor that the proper course was to 
call their creditors tc^ether. On the suggestion of another solicitor, however, 
the books of the firm were handed over to an accountant nominated by him, 
who drew up a balance sheet showing an average net profit of 12 per cent, for 
three years, and a prospectus was thereupon issued founded on the accountant's 
report, the business being converted into a limited liability company. After 
carrying on business for three months the company went into liquidation, and 
the brothers were shortly afterwards adjudicated buikrupt. The County Court 
judge absolutely refused the bankrupt his discharge. 
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Hdd : That the bankrupt muflt have known that the prospectus in which he 
joined was totally false : that by patting forward statements in the prospectus 
which he knew to be untrue he was guilty of fraud, and that the County Court 
judge was fully justified in absolutely refusing his discharge. 

Fer Chaslbs, J. : That even if the bankrupt was not fully aware of the true 
state of afiSEurs he had under the circumstances placed himself in the position of 
a person who was guilty of fraud, in that he had made himself a party to the 
issuing of a prospectus for the purpose of obtaining money, being utterly 
regardless whether the statements contained in it were true or not. In re 
Duce dh Vuce, Ex parte James Duce p. 290 

COMPROMISE — By Trustee.'] — ^A compromise entered into by the trustee in 
the bankruptcy in respect of a claim made against the bankrupt's estate was 
approved by a majority of the committee of inspection, but at a subsequent 
general meeting of the creditors a resolution was passed refusing to accept the 
compromise. The trustee applied to the Court for leave to carry out the 
compromise notwithstanding this resolution. 

Held : That the resolution refusing to approve the compromise having been 
passed by the creditors bond fide, and with a view to their own interests after 
due consideration of the matter in question, the Court would not overrule their 
decision, and that the compromise must be abandoned. In re Bidgtoay, Ex 
parte HurVbatt p. 277 

CONVEYANCING— Co«fo o/]— Rule 112 of the Bankruptcy Rules, 1886, by 
which a solicitor's costs in all proceedings under the Act in which costs are 
payable out of the estate are reduced to three-fifths of the ordinary allowance 
where the assets do not exceed 300L, does not apply to costs of conveyancing 
matters, the solicitor's remuneration in such case being regulated by the 
Oeneral. Order under the Solicitor's Remuneration Act, 1881, in accordance 
with Rule 2 of the General Regulations contained in the Appendix to the said 
Rules. In re Parfitt, Ex parte The Board of Trade p. 166 

COSTS — OfPetiHon.'] — Objection having been taken by the debtors to a bank- 
ruptcy petition presented against them on the ground that the petitioning 
creditor had assented to the deed of assignment which he relied upon as the 
act of bankruptcy, the hearing of such petition was, after certain evidence had 
been taken, adjourned sine die with liberty to apply. 

Shortly afterwards a receiving order was made against the debtors on the 
petition of another creditor who had not assented to the deed, and the former 
petition was subsequently dismissed by the County Court registrar with costs. 

Held : That although the registrar was right in refusing to allow the costs of 
the first petition to come out of the estate ; yet he was not justified under the 
circumstances in directing the creditor to pay the costs of the bankrupts ; and 
that the proper order to be made would be that the petition be dismissed 
without costs. In re Smith dc Sons, Ex parte Booh p. 30 

Of Solicitor.] — (1) During the pendency of a partnership action between the 
debtors they were adjudicated bankrupt, and an order by consent was sub- 
sequently made by which the receiver in the action was directed to pass his 
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aoootints and to tax the costs, and that such costs when taxed be paid by the 
receiver oat of the balance in his hands and the residue of the balance be paid 
to the trustee in the bankruptcy. 

Held : That on the true construction of the order the receiver was right in 
paying to the solicitors of the plaintiff and defendant in the action their taxed 
costs ; and in handing over the balance after such payment to the trustee in the 
bankruptcy. 

But that such an order could not be binding on the trustee except in so far as 
he had made it binding on him by assenting to it. 

Where after the commencement of a partnership action a receiving order is 
made against the parties, the solicitors in the action have no right to obtain ' 
behind the back of the trustee in the bankruptcy a consent order by means of 
which their costs will be paid out of the partnership assets. ■ 

In order to obtain such an order the trustee must be made a party to the 
application and if that is not done he is at liberty to apply to tiie Court of 
Bankruptcy for a declaration that the consent order is of no worth as against 
him. In re Chantry do Brewster, Ex parte Peace p. 33 

(2) Where a solicitor was ordered under Rule 112 of the Bankruptcy Eules, 
1886, to repay to the trustee, by reason of the gross proceeds of the assets not 
exceeding 300^., a certain sum paid to him as costs on the higher scale together 
with the costs of the order, and the solicitor repaid the amount so received by 
him in excess but failed to pay the costs, and application was made for his 
committal, the Ck>urt in the absence of authority refused to make an order to 
commit, being doubtful whether the respondent had been ordered to pay the 
money in respect of which a committal order was asked for in his character of 
solicitor. In re ApeU, Ex parte Byrne p. 102 

(3) Rule 112 of the Bankruptcy Rules, 1886, by which a solicitor's costs in 
all proceedings under the Act in which costs are payable out of the estate are 
reduced to three-fifths of the ordinary allowance where the assets do not exceed 
3002. , does not apply to costs of conveyancing matters, the solicitor's remunera- 
tion in such case being regulated by the General Order imder the Solicitor's 
Remuneration Act, 1881, in accordance with Rule 2 of the General Regulations 
contained in the Appendix to the said Rules. In re Parfttt, Ex parte 
The Board of Trade p. 166 

(4) Where in a partnership action in the Chancery Division a receiver has 
been properly appointed, but a receiving order having been subsequently made 
against the partners, the proceedings are transferred to the Bankruptcy Court, 
the Court acting on the principles of the Court of Chancery, will give a charge 
on the funds collected by the receiver in favour of the solicitor of the plaintiff 
in the action. 

But if it appears that at the time of instituting the action the solicitor was 
well aware that the partnership was insolvent and nevertheless brings the action 
and obtains the order for the appointment of a receiver when proceedings might 
be taken in bankruptcy, for the purpose of making costs, the Court will hold 
that such costs were not bond fide incurred in preserving the assets of the 
partnership, and will in such case refuse to make a charging order. In re 
Nicholas <k Paine, Ex parte Lovett ik Co p. 173 
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(5) Where a solicitor is appointed trustee in a bankruptcy hia remuneration 
must be in the nature of a oommisaion or percentage ; and the creditors have 
no power to pass a resolution directing .that the remuneration of such trustee 
shall be his proper professional charges as a solicitor for work done and 
expenses incurred hj him in or about the bankruptcy proceedings. 

At the first meeting of creditors a solicitor was appointed trustee in the 
bankruptcy at a remuneration to be fixed by the committee of inspection^ and a 
resolution was subsequently passed by such committee, *' that the remuneration 
of the trustee in this matter shall be his proper professional charges as a solicitor 
for attendance and work done and expenses incurred by him in or about the 
proceedings in this bankruptcy.*' Under this resolution the trustee did the 
legal work arising in connection with the estate and carried in a bill of costs 
therefor, which was allowed by the taxing-master. 

Held : That the taxing-master was wrong in allowing the costs : that the 
resolution passed by the committee of inspection was of no effect, and the result 
was that no remuneration had been voted to the trustee, whose proper 
course was to send in his bill for taxation under section 72, sub-section (4), of 
the Bankruptcy Act, 1883, as if no remuneration had been voted. In re Way- 
man, Ex parte The Board of Trade p. 272 

(6) On August 1st, 1888, the debtor gave to his solicitor who had acted for 
him in previous litigation with the petitioning creditor a charge on his house 
for costs, the solicitor at the same time agreeing to obtain for the debtor an 
advance of 25(M. on such charge. On August 31st, 1888, a receiving order was 
made against the debtor, the act of bankruptcy alleged being the departure of 
the said debtor from his dwelling-house with intent to defeat his creditors on 
July 31st, 1888. The debtor was adjudicated bankrupt and the trustee sought 
to set aside the charge as being a fraudulent preference of the solicitor, and 
given to him with the knowledge of the act of bankruptcy. 

Held : (1) That the object of the debtor being to benefit himself by getting 
the 250{., and not to benefit the solicitor, the transaction was not a fraudulent 
preference. 

(2) That an allegation against a solicitor of entering into an arrangement of 
this nature with knowledge of a previous act of bankruptcy was one which 
required to be supported by the strictest proof ; and that there was nothing in 
the present case to lead the Oourt to come to any such conclusion. In re 
Amobt, Ex parte Barnard p. 215 

Of Trustee,] — Although a trustee in bankruptcy has a right to bring motions 
and initiate proceedings which, if properly brought, will be paid for out of the 
assets of the ejstate, if he so acts as to recklessly institute litigation, and causes 
matters to be brought before the Court where, by proper management, litigation 
might have been avoided, the costs of such proceedings will not be allowed out 
of the estato, but the trustee will have to pay the costs out of his own pocket. 
In re Bryant, Ex parte Gordon p. 262 

GKBDITOB— iSfeotM-ed.]— (1) Where an order was obtained by a judgment 
creditor appointing a receiver to receive the stock-in-trade and other property 
and effects belonging to the judgment debtor, but without prejudice to the 
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rights of any prior incumbrancer or of the landlord of the premines, all further 
qnestionB being reserved until further order of the Court ; and the receiver 
took possession of the goods under this order and continued in possession of 
them until a receiving order was made against the debtor^ upon which he was 
adjudicated bankrupt, no part of the goods having been then sold. 

Seld: (1) That the judgment creditor did not by reason of the order 
appointing the receiver become a *' secured creditor" of the bankrupt within 
the meaning of section 9 of the Bankruptcy Act, 1883. 

(2) That the order appointing the receiver was not an equitable execution, 
and that, even if it were, section 45 of the Bankruptcy Act, 1883, applied, and 
the execution not having been completed by sale before the date of the 
receiving order, the creditor was not entitled to retain the benefit of it as 
against the trustee in the bankruptcy. In re Dickenson, Ex parte Charrington 
ttCo p. 1 

(2) By an order dated May 14th, 1887, by which the plaintiff obtained final 
judgment in an action, a receiver was appointed to carry on the business of the 
defendant, and to collect and get in outstanding debts. By a further order 
dated December 20th, 1887, the order of May 14th, 1887, was rescinded except 
as regarded the book debts mentioned in the four parts of the first schedule as 
to which the receiver was to continue to act for the plaintiff with power to issue 
to any of such book debtors a circular in prescribed form : and it was further 
ordered that the whole of the book debts mentioned in the four parts of the 
first schedule should be allocated to and accepted by the plaintiff in satisfaction 
of his judgment debt, interest, and costs : and after giving the defendant power 
to redeem any of the book debts in the schedule by payment thereof, it was 
further ordered that in case any of the book debts mentioned in the first part 
of the first schedule should not have been paid by the respective debtors, or 
redeemed by the defendant on. or before March 31st, 1888, the plaintiff should 
be at liberty to give notice of the order of May 14th, 1887^ and of that order 
in the form prescribed in the second schedule, to each of the debtors mentioned 
in the said first part, and to collect and recover such debts in his own name. 
On February 13th, 1888, the receiver sent to the debtors mentioned in the first 
schedule of the order of December 20th, 1887^ a notice requiring payment and 
stating that the defendant's firm were ''closing up accounts with a former 
member,'' and that it was '' necessary to collect all outstanding debts." On 
February 23rd, 1888, the defendant in the action committed an act of bank- 
ruptcy upon which a petition was presented against him. On April 4th, 1888, 
the plaintiff, without knowledge of the act of bankruptcy or of the petition, 
sent to the debtors whose names were mentioned in the first part of the first 
schedule, a notice as prescribed of the appointment of the receiver and the 
assignment. In May, 1888, the debtor was adjudicated bankrupt and the 
trustee claimed the scheduled debts. 

Held : That the order appointing the receiver did not constitute the plaintiff 
a secured creditor : that the order of December 20th, 1887, transferred the 
book debts to the plaintiff, but left them in the order and disposition of the 
bankrupt without notice : and that although the debts in the first part of the 
schedule were taken out of the order and disposition clause by the notice of 
April 4th, 1888, those contained in the other three parts of the schedule were 
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in the order and disposition of the bankrupt at the time of the bankruptcy, the 
notice sent out by the receiver on February 13th, 1888, being insufficient. In re 
TiUeU, Ex parte Kingscote p. 70 

Assent of, to Becexvmg Order hemg Bescinded.] — (1) Where a receiving order 
has been made against a debtor, and where there has not been payment of the 
debts in full, and no suggestion is raised that such receiving order has been 
wrongly made, it is not sufficient in order to obtain a rescission of the receiving 
order for the debtor to collect the assents of his creditors to such rescission. 

In order to move the Court to interfere in the matter the debtor ought to 
bring before it some clear ground for thinking that what is put forward other 
than a payment of the debts in full is a bond fide proposal which it will be in 
the interests of the creditors to uphold, and abo one which is not detrimental 
to the public at large. 

Such proposal must take the form of some scheme of arrangement, and, if 
that arrangement is not in substance the same as an arrangement which would 
satisfy the requirements of section 18 of the Bankruptcy Act, 1883, the fact of 
the debtor not proceeding under that section must be carefully considered by 
the Court before it allows a receiving order to be annulled ; although an 
absolute rule has not been laid down that where the scheme of arrangement 
which is proposed is equivalent to a scheme under section 18, and can be 
accepted with perfect safety, the Court is bound at once to reject the proposal 
because all the formalities of section 18 have not been fulfilled. 

The question whether a receiving order ought to be set aside or not is a 
matter of discretion in each particular case, and the Court of Appeal will not 
interfere in such a matter unless it is clearly of opinion on all the facts that the 
discretion as exercised was wrong. In re Hester, Ex parte Hester . . p. 85 

(2) Where on an appeal from a receiving order it was stated that the peti* 
tioning creditor had been settled with, and with his assent, the debtor applied 
that the receiving order might be set aside, the Court refused to rescind the 
receiving order, and directed that the case should go back to the registrar for 
his decision. In re Ashbtiry, Ex parte Ashhvry p. 256 

Debtor having ofUy one,] — The fact that the debtor has no other creditor in 
England is not necessarily a sufficient reason for refusing to make a receiving 
order : it is not the duty of the petitioning creditor to prove the existence of 
other creditors : and the mere fact that a debtor states that he has only one 
creditor is not sufficient to cause the registrar to dismiss the petition. In re 
Hecquard, Ex parte Heeqxuird p. 282 



DEED OF ASSIGNMENT.]— (1) Where the assent of a creditor has been 
given to the execution by a debtor of a deed of assignment the Court will not as 
a general rule allow such creditor to take advantage of the act of bankruptcy 
committed by the debtor in executing the deed in order to present a bankruptcy 
petition. But the assent of the creditor must be obtained without fraud or mis- 
statement, and if a debtor induces a creditor to give an assent by misrepresenta- 
tions calculated to have effect on the minds of the creditors as to the true state 
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of his affairs, a bankruptcy petition may be presented by a creditor whose assent 
has been so obtained founded on the deed as an act of bankruptcy. 

Thus where the debtors represented to a meeting of their creditors that they 
were in a solvent condition and could pay 20«. in the pound, thereby obtaining 
the assent of the creditors present to the execution of a deed of assignment, but 
the trustee under the deed subsequently sent out a statement showing a dividend 
of about 8s. in the pound. 

Held : That a creditor who had signed the resolution agreeing to the execution 
of the deed was entitled to present a bankruptcy petition against the debtors ; 
and that a receiving order must be made against them. In re Tanenberg, Ex 
parte Perrier p. 49 

(2) A deed of assignment for the benefit of creditors maybe given in evidence 
as proof of an act of bankruptcy although neither stamped nor registered in 
accordance with the provisions of section 5 of the Deeds of Arrangement Act, 
1887. In re HoUinahead, Ex paHe Heapy ds Son p. 66 

(3) A deed of arrangement executed by a debtor on June 25th, 1888, purported 
to be made between the debtor himself, the trustee, a committee of inspeo- 
tion, and '' the several persons, companies and firms whose names and seals are 
hereunto signed and affixed respectively, being creditors of the said (debtor) and 
all other creditors of the said (debtor) acceding hereto." The deed recited that 
'' whereas the said debtor is indebted or liable to the said creditors in or for 
the. several sums set opposite their respective names in the schedule hereto, 
and being unable to meet such liabilities in full " he assigned all his property to 
the trustee upon trust to pay the costs and priority debts '' and to divide the 
balance of such moneys rateably among the creditors parties hereto, including 
as such creditors if the trustee and inspectors shall determine but not otherwise 
such persons being creditors of the said debtor as may have refused or n^leoted 
to execute these presents." On July 2ud, 1888, the deed was duly registered 
in accordance with the provisions of the Deeds of Arrangement Act, 1887, but in 
the copy of the schedule then filed the name of only one creditor appeared as 
having executed the deed, several other creditors executing subsequently. A 
receiving order having been made against the debtor, the trustee under the deed 
appealed against such order on the ground that the petitioning creditor's debt 
did not amount to £50, but the objection was taken that the trustee had no 
locfija standi to appeal against the receiving order, since the deed produced by 
him had not been registered in the form it then was and was therefore void. 

Held : That the deed was properly registered and had not been altered ; and 
that the trustee was entitled to appeal. In re Batten, Ex parte Milne p. 110 

DEEDS OF ABBANGEMENT ACT, lS87.]—See Deedof AsiignmeiU. 

DIRECTOR— Proo/asra»rw«.]— See Company. 

DISCHARGE— jSiMpefuion of Conditional Order.]— {1) The Court cannot under 
section 28 of the Bankruptcy Act, 1883, make a conditional order of discharge 
and also suspend the order. 
Thus where the County Court judge suspended the discharge of a bankrupt 
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for six months and also attached the condition that the bankrupt should consent 
to judgment being entered against him under section 28, sub-section (6) of the 
Bankruptcy Act, 1883. 

Held : That the order in question must be set aside, and the case remitted to 
the County Court judge for reconsideration. In re Hoggins, Ex parte Huggitw 

p. 38 

(2) On March 18th, 1886, an order was made in the County Court that the 
discharge of the bankrupt be suspended for three years, and that it be then 
granted subject to the condition that he shotdd consent to judgment being 
entered against him for the balance of the provable debts under section 28, sub- 
section (6) of the Bankruptcy Act, 1883. On June 20th, 1889, application was made 
by the bankrupt to the County Court to review, rescind, or vary its former order 
by expunging the conditions on which it had been granted, on the ground that 
the Court had no power under section 28 to make a conditional order of discharge 
and also suspend the order. The County Court judge refused the application, 
being doubtful whether, under section 104, sub-section (1) of the Bankruptcy 
Act, 1883, he had authority to deal with it. 

Held : That the County Court judge had power to rehear the case, and that it 
must be remitted back to him for that purpose, and to make such order as he 
might think fit under all the circumstances. In re TregoMa, Ex parte Tregatikis 

p. 309 

Suspension of Order,] — On application by the bankrupt for his discharge an 
order was made by Hhe County Court judge by which he suspended the dis- 
charge for three months or such further time until a sum be paid to the trustee 
which with the dividend already declared would be sufficient to make up 10a. 
in the pound to all the creditors '' except those for money lent." 

Held : That such an order excepting a particular class of creditors could not 
be supported ; and that the case must go back to the County Court judge for 
rehearing. In re Came, Ex parte Jackson p. 65 

Condition thcU Bankrupt conse^it to Judgment. 1 — In imposing as a condition of 
granting a bankrupt his discharge that he shall consent to judgment being entered 
against him for the balance of the provable debts, the Court ought to be careful 
that it does not place such a burden on the debtor as to do away with all motive 
for exertion on his part ; and unless the Court finds a man in receipt of an in- 
come more than sufficient to keep his family in the enjoyment of the ordinary 
necessities of life according to their station, or unless it is satisfied that he is 
likely to succeed to property, it is not a wise proceeding to grant an order of 
discharge subject to such a condition. 

Where the discharge of the bankrupt, against whom it was alleged that he 
had continued to trade after knowing himself to be insolvent and that he had 
brought on his bankruptcy by rash and hazardous speculations, was granted by 
the County Court judge only on the condition that he should consent to 
judgment being entered against him for the siun of 4,0382., and it was shown 
that the bankrupt was a married man with four children and that his present 
earnings only amounted to 1602. a year with no prospect of an increase. 

Held : That the order made in the Coxmty Court ought to be varied ; and 
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that a proper order under the circumstanoes would be tliat the ducharge of the 
bankrupt be suspended for three years. In re ShackUUm, Ex parte ShaMeton 

p. 304 

Absolute Refusal of Order.] — (1) On application to the County Court for dis- 
charge, the official receiver reported that the bankrupt had brought himself 
within the provisions of section 28, sub-section (3) of the Bankruptcy Act, 1883, 
in that he had omitted to keep proper books, had continued to trade after 
knowing himself to be insolvent, and had contracted debts without reasonable 
ground of expectation of being able to pay them. The report also stated that 
the debtor with knowledge that a creditor's petition had been presented against 
him, vexatiously filed a petition on his own behalf in another Court, and he 
was further charged with inducing his brother to put in a pretended proof 
against the estate, and with conducting his business by means of manufactured 
bills. 

Held: That the County Court judge was right in absolutely refusing the 
bankrupt his discharge. 

Per Field, J. : That in addition to the offences mentioned in section 28, sub- 
section (3) of the Bankruptcy Act, 1883, the other facts alleged against the 
bankrupt were important for the Court to consider in determining whether a 
trader who had been guilty of them, and who had also committed any of the acts 
stated in the section, should be allowed to trade again. In re Cook, Ex parte 
Cook p. 224 

(2) On June 12th, 1884, at a meeting of the creditors of a debtor whose 
afiiEdrs were being liquidated by arrangement imder the Bankruptcy Act, 1869, 
resolutions were passed releasing the trustee and closing the liquidation, and it 
was also resolved that the discharge of the debtor be not granted ; but at a 
subsequent meeting held on April 11th, 1889, a resolution was obtained 
whereby the discharge of the debtor was granted, and application was there- 
upon made to the County Court registrar under section 125, sub-section (10) of 
the Bankruptcy Act, 1869, for a certificate to that effect. The County Court 
registrar refused to certify the discharge on the ground that the resolution in 
question was xdira vires and that the creditors had no power to pass it. 

Held : That the registrar was right in refusing to grant a certificate ; and that 
the proper coxune for the debtor to take was to apply to the Court for his 
discharge under section 2 of the Bankruptcy (Discharge and Closure) Act, 1887. 
In re Hart & Son, Ex parte Hwii; ....... .p. 235 

(3) In June, 1887, from a statement prepared by the brother of the bankrupt 
with whom he was trading in partnership it appeared that during the two pre^ 
vious years they had incurred a loss of 1199?., and they were advised by their 
solicitor that the proper course was to call their creditors together. On the 
suggestion of another solicitor, however, the books of the firm were handed 
over to an accountant nominated by him who drew up a balance sheet showing 
an average net profit of 12 per cent, for three years, and a prospectus was there- 
upon issued founded on the accountant's report, the business being converted 
into a limited liability company. After carrying on business for three months 
the company went into liquidation, and the brothers were shortly afterwards 
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adjudicated bankrupt. The County Court judge absolutely refused the bank- 
rupt his discharge. 

'Held : That the bankrupt must have known that the prospectus in which he 
joined was totally false : that by putting forward statements in the prospectus 
which he knew to be untrue he was guilty of fraud : and that the County Court 
judge was fully justified in absolutely refusing his discharge. 

Pe»* Chables, J. : That even if the bankrupt was not fully aware of the true 
state of affairs he had under the circumstances placed himself in the position of 
a person who was guilty of fraud in that he had made himself a party to the 
issuing of a prospectus for the purpose of obtaining money, being utterly regard- 
less ~ whether the statements contained in it were true or not In re Duce d: 
Duce, Ex parte James Duce p. 290 

Applicatian to vary former order,] — An application made to the Court by a 
bankrupt for a review of an order refusing him his discharge ought not to be an 
ex pa/rte application, and it ought to be made and decided upon by the Court 
before the facts of the case are gone into. On such application it is necessary 
that the bankrupt should make out a primd fatcie case, which the other side are 
not required to answer until the Court has determined whether or not it will 
grant an order for review. When the Court comes to the conclusion that there 
are primd facie grounds which lead it to think that the former order ought to be 
reviewed, if the other side are dissatisfied, their proper course is to appeal at 
once from the determination to review the order, and not to wait until the 
order has been brought up for review before appealing. 

Qiujere : Whether where an order of discharge has been refused by reason of 
the conduct of a bankrupt, such bankrupt may not at a subsequent period again 
apply for his discharge, if he is able to shew that during the years it has 
been suspended he has displayed qualities the want of which caused his 
discharge to be refused on the previous occasion. In re Lloyd, Ex parte 
Lloyd p. 297 

Misdem^eatwur committed by bankrupt. — Section 2, sub-section (3), of the 
Bankruptcy (Discharge and Closure) Act, 1887, provides that on application by 
a bankrupt for his discharge the Court '^ shall refuse the discharge in all cases 
where the Court i& satisfied by evidence that the debtor has committed any 
misdemeanour under Part II. of the Debtors Act, 1869, or any amendment 
thereof." 

Held: That the words must be limited to mean *Mn all cases connected with 
or arising out of the bankruptcy in question ; " and where the alleged offence is 
in no way connected with the bankruptcy proceedings and does not affect the 
creditors or the property distributable amongst them the Court is not bound to 
inquire into it or to take it into consideration in granting the discharge. 

Where in an Act of Parliament the Legislature has used language of so wide 
a character that if its full effect is given to it, it must lead to palpable injustice 
and will produce consequences revolting to the mind of any reasonable man, 
the Court will always endeavour, unless expressly prevented, to place upon such 
language a reasonable limitation on the ground that the Legislature could not 
have intended such consequences to ensue. In re BrockeVbank, Ex parte Dunn 

<h others p. 138 

M.B. — ^VOL, VI. Z 
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DISCLAIMER— 0/ 2ea«e.]— (1) Section 55, sub-section (6) of the Bankruptcy 
Act, 1883, provides that '* The Court may, on application by any person either 
4>Uimmg any interest in any disclaimed property, or under any liability not 
discharged by this Act in respect of any disclaimed property, and on hearing 
such persons as it thinks fit, make an order for the vesting of the property in 
or delivery thereof to any person entitled thereto, or to whom it may seem just 
that the same should be delivered by way of compensation for such liability as 
aforesaid or a trustee for him, and on such terms as the Court thinks just ; and 
on any such vesting order being made, the property comprised therein shall vest 
accordingly in the person therein named in that behalf without any conveyance 
or assignment for the purpose." 

JELdd: That on application under the section it is in the discretion of the 
Court what persons from among those claiming interest or under liability should 
be made respondents to the application ; and if at the hearing the Court is of 
opinion that any of such persons who have not been served with notice ought 
to have an opportunity of being heard it may direct service to be made. 

Where the property disclaimed is of a leasehold nature it will always be 
prudent until the question raised and not settled in /n re Finley, Ex parte Uanbury 
(see ante, Vol. 5, p. 248 ; L. R. 21 Q. B. D. 475) has been decided, that notice 
of the application should be served on the lessor. In re Morgan, 3x parte 
Morgan p. 57 

(2) Where application is made by a trustee in bankruptcy for leave to disclaim 
a lease the lessor is entitled as soon as he is served with notice of the trustee's 
application to serve notice of motion for a vesting order upon the parties 
interested, and he need not wait until leave to disclaim has been actually 
given; but in such case the lessor will run the risk of having his motion 
dismissed with costs if leave to disclaim is refused, or if it should prove that 
notwithstanding leave to disclaim being given the lessor is not entitled to a 
vesting order. 

Whether an affidavit or other evidence is required in support of the notice of 
motion by the lessor is a matter for the judge whose duty it is to see that the 
respondents are not taken at a disadvantage by reason of their ignorance of the 
terms of the option which is offered to them. 

As a general rule if the lessor succeeds in bringing himself within the pro- 
visions of section 55, sub-section (6), of the Bankruptcy Act, 1883, the Court 
after giving leave to disclaim ought to make a vesting order on his application, 
but such rule may be subject to exceptions. In re Brittan . . .p. 130 

(3) Where the owner of leasehold premises burdened with onerous covenants 
assigns such premises by way of mortgage for the whole of the residue of the 
term granted by the lease, and subsequently becomes bankrupt, the equity of 
redemption which vests in the trustee appointed in the bankruptcy is not pro- 
perty burdened with onerous covenants within the meaning of section 55 of the 
Bankruptcy Act, 1883, so as to render it necessary for the trustee to apply to 
the Court for leave to disclaim the lease. In re €ke, Ex paHe the Board of 
Trade p. 267 

DISCOVERY.]— See Witnees. 
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"DWELLING-HOUSE" OF DEBTOR]— The debtor who was a domioUed 
Frenchman living in Paris came over to England for the purpose of carrying on 
an action instituted by him in the Chancery Division of the High Court and 
took five furnished rooms at 32, Piccadilly Circus. These rooms were some on 
the second and some on the third floor of the house, the debtor having the 
exclusive use of them, and he took them for a month at first and twice renewed 
the tenancy for a similar period. The debtor brought his wife and a French 
servant to the rooms, and he also engaged in his service a boy who had been 
employed by the former occupant from whom the debtor took them. 

Held : That the debtor had had " a dwelling-house in England " within the 
meaning of section 6, sub-section 1 (d) of the Bankruptcy Act, 1883 ; and that 
a bankruptcy petition could be presented against him. In re Hecquard, Ex 
parte Hecqxiard p. 282 

EXAMINATION.]— See also PvUic Examinaticm, 

Of Witness.] — Where on application by the trustee an order is made under 
section 27 of the Bankruptcy Act, 1883, summoning a person to attend the 
Court to be examined respecting the debtor, his dealings or property, the 
Court has power in the event of the witness being prevented by illness from 
attending before it, to ^ect such examination to be conducted at the witness's 
own residence before an officer of the Court or some other person appointed for 
the purpose. In re Bradbroohy Ex parte Hawkins p. 188 

EXECUTION— Ooinpieiion o/.] — Where an order was obtained by a judgment 
creditor appointing a receiver to receive the stock-in-trade and other property 
and effects belonging to the judgment debtor, but without prejudice to the 
rights of any prior incumbrancer or of the landlord of the premises, all further 
questions being reserved until further order of the Court ; and the receiver 
took possession of the goods under this order and continued in possession of 
them until a receiving order was made against the debtor upon which he was 
adjudicated bankrupt, no part of the goods having then been sold. 

Held : (1) That the judgment creditor did not by reason of the order appoint- 
ing the receiver become a '^secured creditor" of the bankrupt within the 
meaning of section 9 of the Bankruptcy Act, 1883. 

(2) That the order appointing the receiver was not an equitable execution, 
and that, even if it were, section 45 of the Bankruptcy Act, 1883, applied, and 
the execution not having been completed by sale before the date of the 
receiving order, the creditor was not entitled to retain the benefit of it as against 
the trustee in the bankruptcy. In re IHcJcenson, Ex parte Charrington <fc Co, p. 1 

FRAUD — By BankrupLi — In June, 1887, from a statement prepared by the 
brother of the bankrupt with whom he was trading in partnership it appeared 
that during the two previous years they had incurred a loss of 1,1991,, and they 
were advised by their solicitor that the proper course was to call their creditors 
together. On the suggestion of another solicitor, however, the books of the 
firm were handed over to an accountant nominated by him, who drew up a 
balance sheet showing an average net profit of 12 per cent, for three years, and 
a prospectus was thereupon issued founded on the accountant's report, the 
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business being converted into a limited liability company. After canning on 
business for three months the company went into liquidation, and the brothers 
were shortly afterwards adjudicated bankrupt. The County Court judge 
absolutely refused the bankrupt his discharge. 

Hdd : That the bankrupt must have known that the prospectus in which he 
joined was totally false ; that by putting forward statements in the prospectus 
which he knew to be untrue he was guilty of fraud ; and that the County Court 
judge was fully justified in absolutely refusing his discharge. 

Per Charles, J. : That even if the bankrupt was not fully aware of the true 
state of affairs he had under the circumstances placed himself in the position of 
a person who was guilty of fraud, in that he had made himself a party to the 
issuing of a prospectus for the purpose of obtaining money, being utterly 
regardless whether the statements contained in it were true or not. In re Duce 
A I>uce, Ex parte James Duce p. 290 

FRAUDULENT PREFERENCE.]— (1) A payment made by a debtor within 
three months of his bankruptcy with the intention of reviving a real debt and 
not with a view of preferring one creditor before others, is not a fraudulent 
preference within section 48 of the Bankruptcy Act, 1883. 

In 1862 the sum of 3,000^ was bequeathed to trustees in trust for a person 
for life and after his death such sum was to be divided between his two 
children. In 1876 the beneficiaries agreed that the money should be paid over 
to the person entitled for life for the purpose of being advanced to the 
bankrupt, who was the husband of one of the children. In 1879 the bankrupt 
ceased to pay interest, but in 1888 being in difficulties he sent a sum of 5{. to 
the person entitled for life with the express intention of reviving the debt of 
S,OWl. having regard to his possible bankruptcy. A proof subsequently 
tendered in the bankruptcy in respect of the loan was rejected by the trustee on 
the ground that the debt was barred by the Statute of Limitations and that the 
payment made being a fraudulent preference it could not operate to revive the 
debt. 

Hdd: That the intention of the bankrupt being to revive an honest debt and 
not to prefer one creditor before others, the proof must be admitted. In re 
Lane, Ex parte Ooze p. 143 

(2) The debtor shortly before his bankruptcy transferred to his father certain 
shares of the value of 2,0002. in a company of which his father was the promoter 
and principal shareholder, the father at the same time paying off a charge of 
1052. which had been effected on the shares by the debtor and also certain sums 
of money amounting to about 1,0002. received by the debtor on behalf of the 
said company and not accounted for. The shares in question constituted 
practically the whole of the assets of the debtor and the transaction was 
subsequently set aside by the County Court judge as being void against the 
trustee. 

Held : That there being no evidence of any criminal proceedings having been 
contemplated against the debtor in respect of his alleged defalcations, and the 
father being well aware of the debtor's insolvent condition at the time when the 
transfer was made to him, the County Court judge was right in setting the 
transaction aside. In re Boyd, Ex porte Boyd p. 209 
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(3) On August let, 1888, the debtor gave to his solicitor who had acted for 
him in previous litigation with the petitioning creditor a charge on his house 
for costs, the solicitor at the same time agreeing to obtain for the debtor an 
advance of 2501, on such chaise. On August 31st, 1888, a receiving order was 
made against the debtor, the act of bankruptcy alleged being the departure of 
the said debtor from his dwelling house with intent to defeat his creditors on 
July 31st, 1888. The debtor was adjudicated bankrupt and the trustee sought 
to set aside the charge as being a fraudulent preference of the solicitor and 
given to him with the knowledge of the act of bankruptcy. 

Hdd: (1) That the object of the debtor being to benefit himself by getting 
the 2502., and not to benefit the solicitor, the transaction was not a fraudulent 
preference. 

(2) That an allegation against a solicitor of entering into an arrangement of 
this nature with knowledge of a previous act of bankruptcy was one which 
required to be supported by the strictest proof ; and that there was nothing in 
the present case to lead the Court to come to any such conclusion. In re 
Amoit, Ex parte Barnard p. 215 

GROWING CROPS.]— On August 19th, 1887, the debtor executed a legal mort- 
gage of his freehold property, and on August 22nd, 1887, he executed a second 
mortgage deed by which he conveyed all his rights in the said property, subject 
to the first mortgage, to his bankers in order to secure his current account. In 
April, 1888, judgment was recovered by the bankers in an action brought by 
them against the debtor, but on May 2nd, 1888, a receiving order was made 
against him and the official receiver subsequently became trustee in the 
bankruptcy. In June, 1888, certain growing crops of hay became ready for 
catting and on June 25th the second mortgagees put a man into possession. 
By an agreement entered into on the same day between the second mortgagees 
and the official receiver the hay was afterwards cut and sold without prejudice 
to the rights of either party, and the official receiver claimed the proceeds as 
assets of the bankrupt divisible amongst his creditors. 

Held : That the second mortgagees having gained lawful possession of the 
mortgaged land they were entitled as against the trustee in the bankruptcy to 
the crops which afterwards matured. In re Gordon, Ex parte The Official 
Beceii>er p. 150 



HIRING AGREEMENT.]— Certain goods of the debtor having been seized by 
the sheriff under a writ of execution, an order was made by consent giving the 
sheriff power to sell such goods by private contract to the appellant company. 
The goods were accordingly sold to the company for the amount of the 
execution debt, the money being paid to the sheriff's officer and a receipt for 
the money together with an inventory of the goods sent by post On the same 
day the company let the goods to the wife of the debtor under a hiring agree- 
ment. The receipt and inventory were not registered, and on the subsequent 
bankruptcy of the debtor the goods in question were claimed by his trustee. 

Held : That the transaction was one of purchase and sale and that the title 
was complete before the receipt and inventory was signed or came into 
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exiAtence ; that tliere was therefore no document which required regiBtration 
under the Bills of Sale Act ; and that the trustee was not entitled to the goods. 
A receipt which requires to be registered as a bill of sale under the Bills of 
Sale Acts, is one which is intended to be the instrument of transfer or a record 
of the transaction, and where there is no evidence of any intention of that kind 
a receipt signed by the seller of goods need not be registered. In re Jones, Ex 
parte The Tower Furnishing Company p. 193 

INJUNCTION.] — In 1885 an agreement was made in London by which the 
respondent was to act for the debtors' firm as agent in Australia, but in 1886 he 
was dismissed from service and commenced an action against the firm in the 
Australian Courts for breach of the agreement. In 1887 the senior partner of 
the firm died and his son was taken into the business, but in 1889 a receiving 
order was made against the firm and the official receiver applied for an 
injunction to restrain the respondent from proceeding with his action. 

Hdd : That as the Court was not satisfied that the rights of the respondent 
as plaintiff in the action would not be prejudiced or that expense would be 
saved the application must be refused. In re Spalding dh Hodge^ Ex parie The 
Chief Official Receiver p. 163 

INTERLOCUTORY ORDER IN BANKRUPTCY.] -On appeal from an 
order made in the County Court the preliminary objection was taken that the 
Appeal could not be heard on the ground that fourteen days' notice had been 
given, and the order appealed from being an interlocutory order, the notice of 
appeal must be a four days' notice in accordance with Order LYIII., rule 3, 
of the Rules of the Supreme Court, 1883. 

The Court refused to aUow the objection and decided to hear the appeal, 
there being considerable doubt as to the nature of an interlocutory order in 
bankruptcy. In re MUes, Ex parte TurnbM p. 213 

JUDGMENT— iJi^^t to go Behi'nd.]—On July 8th, 1887, judgment was signed 
under Order XIY. in an action brought against the debtor to recover the sum 
of 520L alleged to be due for commissions executed and moneys paid on his 
behalf by the plaintiffs who carried on business as turf commission and betting 
agents. The judgment debt was not satisfied and a bankruptcy notice was 
subsequently issued against the debtor upon which he was adjudicated bank- 
rupt, but a proof tendered by the plaintiffs in the action in respect of their debt 
was rejected by the official receiver as trustee, on the ground that the claim was 
founded on gaming transactions. 

Held : That the fact that the judgment had been obtained was not conclusive ; 
and that the plaintiffs having failed to satisfy the Court that the debt arose 
from commission business, the decision of the official receiver must be affirmed. 
In re Lopes, Ex parte Hardaway d: Topping p. 245 

JURISDICTION.] ~(1) The Court has no jurisdiction under the Bankruptcy 
Act, 1883, to direct service on a debtor who is out of the jurisdiction of an order 
requiring him to attend for public examination. In re Wendt, Ex parte The 
Official Receiver p. 127 



DIGEST OF GASES. 



843 



(2) Where a bankruptcy petition is presented in the wrong Court by in- 
advertence, such Court has jurisdiction to hear the petition and to make a 
receiving order. 

The mere fact of a bankruptcy petition being presented in the wrong Court by 
inadvertence will not invalidate the jurisdiction, and by section 97 of the Bank- 
ruptcy Act, 1883, the proceedings can be removed into the proper Court In re 
French, Ex parte French p. 268 

LEASE.]— See Disclaimer. 



MABRJED WOMAN— /Separate Property o/.]— Wedding presents given to a 
woman on occasion of her marraige are her separate property, and in the event of 
the subsequent bankruptcy of the husband they cannot be claimed by his trustee. 

Prior to the marriage in 1882 an antenuptial settlement was executed by 
which it was agreed that if at any time during the intended coverture the wife, 
or the husband in her right should '* by gift, will, settlement, succession, trans- 
mission, or otherwise '' become beneficially entitled to any personal estate 
'* except plate, trinkets, furniture and jewels " which were to be considered as 
property settled to the separate use of the wife, such property should come into 
settlement. 

Held : That the covenant in question included gifts to the wife before the 
marriage, and was also sufficient to cover the gifts given to her on her marriage ; 
and that the words were not confined so as to apply only to property which 
might be acquired by the modes mentioned at some future time. In re 
Jamiesony Ex paHe ParmeU p. 24 

MORTGAGE.]— (1) On August 19th, 1887, the debtor executed a legal mort- 
gage of his freehold property, and on August 22nd, 1887, he executed a second 
mortgage deed by which he conveyed all his rights in the said property, subject 
to the first mortgage, to his bankers in order to secure his current account. In 
April, 1888, judgment was recovered by the bankers in an action brought by 
them against the debtor, but on May 2nd, 1888, a receiving order was made 
against him and the official receiver subsequently became trustee in the bank- 
ruptcy. In June, 1888, certain growing crops of hay became ready for cutting 
and on June 25th the second mortgagees put a man into possession. By an 
agreement entered into on the same day between the second mortgagees and 
the official receiver the hay was afterwards cut and sold without prejudice to 
the rights of either party, and the official receiver claimed the proceeds as assets 
of the bankrupt divisible amongst his creditors. 

MM: That the second mortgagees having gained lawful possession of the 
mortgaged land, they were entitled as against the trustee in the bankruptcy to 
the crops which afterwards matured. In re Oordony Ex parte The Official 
Beceiver p. 160 

(2) On August 29, 1887, certain leasehold premises together with the fixed 
machinery and effects in and upon the said premises, were purchased by the 
bankrupt out of moneys provided by the applicant upon the understanding and 
agreement that he should hold the said property, plant, machinery and effects 
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as trustee for and on behalf of the applicant until such time as he should re- 
quire an assignment of the same. On February 7th, 1888, the bankrupt 
deposited with the applicant the deeds and documents of title relating to the 
said property together with a memorandum whereby after reciting the terms of 
the purchase he undertook upon demand to execute in favour of the applicant 
an assignment of the property either by way of mortgage for securing the repay- 
ment of the money advanced, or absolutely, as the applicant should elect ; and 
until such election was exercised he deposited with the applicant the lease and 
documents of title relating to the property as an equitable mortgage. In Jidy, 
1888 a receiving order was made against the bankrupt and the plant, uiachinery, 
and effects upon the premises were subsequently claimed by the official receiver 
on the ground that the memorandum was an assignment of trade machinery and 
required to be registered as a bill of sale. 

Efdd : That the dociunent in question was not an assignment of the trade 
machinery and was not a bill of sale within the meaning of the Acts ; and that 
the mortgagee was entitled to the property claimed. In re Lusty ^ Ex parte Lusty 

p. 18 

(3) Where the owner of leasehold premises burdened with onerous covenants 
assigns such premises by way of mortgage for the whole of the residue of the 
term granted by the lease, and subsequently becomes bankrupt, the equity of 
redemption which vests in the trustee appointed in the bankruptcy is not pro- 
perty burdened with onerous covenants within the meaning of section 55 of the 
Bankruptcy Act, 1883, so as to render it necessary for the trustee to apply to 
the Court for leave to disclaim the lease. In re Gee, Ex parte The Board of Trade 

p. 267 

OFFICIAL RECEIVER.}— Where a debtor appeals from a receiving order 
which has been made against him notice of the appeal must in all cases be served 
on the official receiver. 

But the official receiver is not required in all cases to appear at the hearing of 
the appeal by reason of the fact that notice has been served on him ; and unless 
thi official receiver has some substantial information to give to the Court he 
ought not to appear at such hearing. In re Webber, Ex parte Wdher . p. 313 

ORDER AND DISPOSITION. }-By an order dated May 14th, 1887, by which 
the plaintiff obtained final judgment in an action, a receiver was appointed to 
carry on the business of the defendant, and to collect and get in outstanding 
debts. By a further order dated December 20th, 1887, the order of May 14th, 
1887, was rescinded except as regarded the book debts mentioned in the four 
parts of the first schedule as to which the receiver was to continue to act for the 
plaintiff with power to issue to any of such book debtors a circular in prescribed 
form : and it was further ordered that the whole of the book debts mentioned 
in the four parts of the first schedule should be allocated to and accepted by the 
plaintiff in satisfactioi^ of his judgment debt interest and costs : and after giving 
the defendant power to redeem any of the book debts in the schedule by pay- 
ment thereof, it was further ordered that in case any of the book debts men- 
tioned in the first part of the first schedule should not have been paid by the 
respective debtors or redeemed by the defendant on or before Maroh 31si, 1888, 
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the plaintiff should be at liberty to give notice of the order of May 14th, 1887, 
and of that order in the form prescribed in the second schedule, to each of the 
debtors mentioned in the said first part and to collect and recover such debts in 
his own name. On February 13th, 1888, the receiver sent to the debtors men- 
tioned in the first schedule of the order of December 20th, 1887, a notice requir- 
ing payment and stating that the defendant's firm were ''closing up accounts 
with a former member," and that it was ''necessary to collect idl outstanding 
debts." On February 23rd, 1888, the defendant in the action committed an 
act of bankruptcy upon which a petition was presented against him. On April 
4th, 1888, the plaintiff, without knowledge of the act of bankruptcy or of the 
petition, sent to the debtors whose names were mentioned in the first part of 
the first schedule, a notice as prescribed of the appointment of the receiver and 
the assignment. In May, 1888, the debtor was adjudicated bankrupt and the 
trustee claimed the scheduled debts. 

Held : That the order appointing the receiver did not constitute the plaintiff 
a secured creditor : that the order of December 20th, 1887, transferred the book 
debts to the plaintiff but left them in the order and disposition of the bankrupt 
without notice : and that although the debts in the first part of the schedule 
were taken out of the order and disposition clause by the notice of April 4th, 
1888, those contained in the other three i>arts of the schedule were in the order 
and disposition of the bankrupt at the time of the bankruptcy, the notice sent 
out by the receiver on February 13th, 1888, being insufficient. In re TiUett, Ex 
parte Kingacote p. 70 

PARTNERS — Bankruptcy o/.] — In 1885 an agreement was made in London by 
which the respondent was to act for the debtors' firm as agent in Australia, but 
in 1886 he was dismissed from service and commenced an action against the 
firm in the Australian Courts for breach of the agreement. In 1887 the senior 
partner of the firm died and his son was taken into the business, but in 1889 a 
receiving order was made against the firm and the official receiver applied for 
an injunction to restrain the respondent from proceeding with his action. 

Hdd : That as the Court was not satisfied that the rights of the respondent 
as plaintiff in the action would not be prejudiced or that expense would be 
saved the application must be refused. In re Spalding d: Hodge, Ex parte the 
Chief Official Beceiver p. 163 

PARTNERSHIP ACTION.]— (1) During the pendency of a partnership action 
between the debtors they were adjudicated bankrupt, and an order by consent 
was subsequently made by which the receiver in the action was directed to pass 
his accounts and to tax the costs, and that such costs when taxed be paid by 
the receiver out of the balance in his hands and the residue of the balance be 
paid to the trustee in the bankruptcy. 

Hdd : That on the true construction of the order the receiver was right in 
paying to the solicitors of the plaintiff and the defendant in the action their 
taxed costs ; and in handing over the balance after such payment to the trustee 
in the bankruptcy. 

But that such an order could not be binding on the trustee except in so far as 
he had made it binding on him by assenting to it. 
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Where after the comenoement of a partnership action a receiving order is 
made against the parties, the solicitors in the action have no right to obtain 
behind the back of the trustee in the bankruptcy a consent order by means of 
which their costs will be paid out of the partnership assets. 

In order to obtain such an order the trustee must be made a party to the 
application .and if that is not done he is at liberty to apply to the Court of 
Bankruptcy for a declaration that the consent order is of no worth as against 
him. In re Chantry dk Breunter, Ex parte Peace p. 33 

(2) Where in a partnership action in the Chancery Division a receiver has 
been properly appointed, bnt a receiving order having been subsequently made 
against the partners, the proceedings are transferred to the Bankruptcy Court, 
the Court acting on the principles of the Court of Chancery, will give a charge 
on the funds collected by the receiver in favour of the solicitor of the plaintiff 
in the action. But if it appears that at the time of instituting the action the 
solicitor was well aware that the partnership was insolvent and nevertheless 
brings the action and obtains the order for the appointment of a receiver when 
proceedings might be taken in bankruptcy, for the purpose of making costs, the 
Court will hold that such costs were not bond fide incurred in preserving the 
assets of the partnership, and will in such case refuse to make a charging order. 
In re Nicholas <k Paine, Ex parte Lovett dt Co, p. 173 

PETITION.— Cbsts of.] — Objection having been taken by the debtors to a 
bankruptcy petition presented against them on the ground that the petitioning 
creditor had assented to the deed of assignment which he relied upon as the act 
of bankruptcy, the hearing of such petition was, after certain evidence had been 
taken, adjourned sine die with liberty to apply. 

Shortly afterwards a receiving order was made against the debtors on the 
petition of another creditor who had not assented to the deed, and the former 
petition was subsequently dismissed by the County Court r^istrar with costs. 

Held : That although the registrar was right in refusing to allow the costs of 
the first petition to come out of the estate ; yet he was not justified under the 
circumstances in directing the creditor to pay the costs of tiie bankrupts : and 
that the proper order to be made would be that the petition be dismissed with- 
out costs. In re SmOh ds Sons, Ex parte Book p. 30 

Presented in wrong Coitrf.]— Where a bankruptcy petition is presented in the 
wrong Court by inadvertence, such Court has jurisdiction to hear the petition 
and to make a receiving order. 

The mere fact of a bankruptcy petition being presented in the wrong Court 
by inadvertence will not invalidate the jurisdiction, and by section 97 of the 
Bankruptcy Act, 1883, the proceedings can be removed into the proper Court. 
In re French, Ex parte French p. 268 

POST — Notice of Appeal sent 6i/.]— An appeal is brought by serving the notice 
on the respondent, which must be done within twenty-one days. 

Where notice of appeal was posted on the last day allowed, but such notice 
did not reach the respondent until after the expiration of the twenty-one days, 
and a preliminary objection was taken that the appeal was out of time. 
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Held : That the objection must be allowed ; and that the Court would not 
give leave to extend the time, the practice being settled and no valid reason 
having been put forward why indulgence should be shown. In re FatUconer, Ex 
parte Chchraiie p. 206 

PROOF.] — (1) After a receiving order had been made against the debtor 
judgment in favour of the plaintiff was given in an action brought by reason of 
material misrepresentations contained in the prospectus of a company whereby 
such plaintiff had been induced to accept debentures, and a proof was subse- 
quently tendered against the estate of the debtor who was one of the directors 
of the company for the amount claimed. 

Held : That the proof in question was rightly rejected by the trustee. In re 
Giles, Ex parte Staiie p. 158 

(2) On July 8th, 1887, judgment was signed under Order XIV. in an action 
brought against the debtor to recover the sum of 620^ alleged to be due for 
commissions executed and moneys paid on his behalf by the plaintiffs who 
carried on business as turf commission and betting agents. The judgment 
debt was not satisfied and a bankruptcy notice was subsequently issued against 
the debtor upon which he was adjudicated bankrupt, but a proof tendered by 
the plaintiffs in the action in respect of their debt was rejected by the ofBcial 
receiver as trustee, on the ground that the claim was founded on gaming 
transactions. 

Held : That the fact that the judgment had been obtained was not conclusive ; 
and that the plaintiffs having failed to satisfy the Court that the debt arose 
from commission business, the decision of the official receiver must be affirmed. 
In re Lopes, Ex parte Ha/rdavoay A Topping p. 245 

PROPERTY— -4 cgiiired by Undischarged jB(Wifcrupe.] — The bankrupt before 
obtaining his discharge, carried on business unknown to his trustee and 
acquired property. This property was subsequently taken possession of by the 
trustee, and application was thereupon made by a person who alleged that he 
had advanced certain moneys to the bankrupt for the purpose of improving 
such after-acquired property that he might be paid out of it, while the bankrupt 
himself applied for an indemnity. 

Hdd : That as a matter of fact there was no proof that the alleged creditor 
had ever advanced any sums to the bankrupt which had not been repaid. 

And further that in any case as the applicant knew that the bankrupt had 
not obtained his discharge, and that the property in respect of which he was 
dealing was the property of the creditors, he had no equity. 

Also that the bankrupt was not entitled to claim an indemnity, and that he 
had not acted as the agent of the trustee. 

But qy^re whether there is a complete immunity of the trustee from all 
liability in respect of honest claims made in such case against the bankrupt. 
In re Clark, Ex parte Kearley p. 42 

Bight of Trustee to,] — At the time of the bankruptcy there were at the 
chambers occupied by the bankrupt previous to his absconding certain pictures 
which were taken possession of by the landlord of the chambers who refused to 
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give them up to the trustee without proof of title, or unless an indemnity were 
given to him against any risk of an action for conversion in the event of the said 
pictures afterwards being claimed by third parties. 

Held : That the contention of the landlord that before giving up the pictures 
he was entitled to call on the trustee to prove his title could not be allowed ; 
and that the pictures having been in the possession of the bankrupt, the rights 
which he had in them devolved upon his trustee. In re Bryanty Ex parte Gordon 

p. 262 

PUBLIC EXAMINATION.] -The Court has no jurisdiction under the 
Bankruptcy Act, 1883, to direct service on a debtor who is out of the jurisdiction 
of an order requiring him to attend for public examination. In re Wendt, Ex 
parte The Official Receiver p. 127 



"RECEIPT AND INVENTORY. "]- See 5itt o/iSofe. 

RECEIVER. ]— See Oreditor^Execution^Gosts, 

RECEIVING OBDER—AppUcation to JBeacind.]— Where a receiving order 
has been made against a debtor and where there has not been payment of the 
debts in full and no suggestion is raised that such receiving order has been 
wrongly made, it is not sufficient in order to obtain a rescission of the receiving 
order for the debtor to coUect the assents of his creditors to such rescission. ' 

In order to move the Court to interfere in the matter the debtor ought to 
bring before it some clear ground for thinking that what is put forward other 
than a payment of the debts in full is a bond fide proposal which it will be in the 
interests of the creditors to uphold, and also one which is not detrimental to the 
public at lar]^e. 

Such proposal must take the form of some scheme of arrangement, and, if that 
arrangement is not in substance the same as an arrangement which would satisfy 
the requirements of section 18 of the "Bankruptcy Act, 1883, the fact of the 
debtor not proceeding under that section must be carefully considered by the 
Court before it allows a receiving order to be annulled ; although an absolute 
rule has not been laid down that where the scheme of arrangement which is 
proposed is equivalent to a scheme under section 18, and can be accepted with 
perfect safety, the Court is boimd at once to reject the proposal because all the 
formalities of section 18 have not been fulfilled. 

The question whether a receiving order ought to be set aside or not is a matter 
of discretion in each particular case, and the Court of Appeal will not interfere 
in such a matter unless it is clearly of opinion on all the facts that the discretion 
as exercised was wrong. In re Hester y Ex parte Hester , . . • p. 85 

Appeal Against.'] — (1) Where on an appeal from a receiving order it wa^ stated 
that the petitioning creditor had been settled with, and with his assent, the 
debtor applied that the receiving order might be set aside, the Court refused to 
rescind the receiving order and directed that the case should go back to the 
Registrar for his decision. In re Ashhury, Ex parte AMury . .p. 266 



DIGEST OF GASES. 



849 



(2) Where a bankruptcy petition is presented by a creditor founded on the 
failure of the debtor to pay a judgment debt and an appeal is pending from such 
judgment it is a matter of discretion for the Registrar whether he will stay the 
proceedings or not, and the judgment debtor cannot in such case under section 7 
subsection (4) of the Bankruptcy Act, 1883, claim a stay of proceedings as of 
right. 

Where the Registrar in the exercise of his discretion refuses to stay the pro- 
ceedings the Court of Appeal will not interfere with his decision unless it is 
clearly of opinion that the discretion was wrongly exercised. In re French, Ex 
parte French p. 258 

Where only one Creditor,] — The fact that the debtor has no other creditor in 
England is not necessarily a sufficient reason for refusing to make a receiving 
order ; it is not the duty of the petitioning creditor to prove the existence of 
other creditors ; and the mere fact that a debtor states he has only one creditor 
is not sufficient to cause the Registrar to dismiss the petition. In re Hecquard, 
Exparte Eecqua/rd p. 282 

Notice to Official Reciver,] — Where a debtor appeals from a receiving order 
which has been made against him notice of the appeal must in all cases be served 
on the Official Receiver. 

But the Official Receiver is not required in all cases to appear at the hearing 
of the appeal by reason of the fact that notice has been served on him ; and 
unless the Official Receiver has some substantial information to give to the Court 
he ought not to appear at such hearing. In re Webber, Exparte Webber . p. 313 

REMUNERATION.]— See Solicitor— Trustee, 

REVIEW.] — (1) An application made to the Court by a bankrupt for a review of 
an order refusing him his discharge ought not to be an exparte application and it 
ought to be made and decided upon by the court before the facts of the case are 
gone into. On such application it is necessary that the bankrupt should make out 
Aprimd facte case which the other side are not required to answer until the Court 
has determined whether or not it will grant an order for review. When the 
Court comes to the conclusion that there are primd facie grounds which lead it 
to think that the former order ought to be reviewed, if the other side are dis- 
satisfied their proper course is to appeal at once from the determination to review 
the order and not to wait until the order has been brought up for review before 
appealing. In re Lloyd, Ex parte Lhyd p. 297 

(2) On March 18th, 1886, an order was made in the County Court that the 
discharge of the banlmipt be suspended for three years and that it be then 
granted subject to the condition that he should consent to judgment being 
entered against him for the balance of the provable debts under section 28 sub- 
section (6) of the Bankruptcy Act, 1883. On June 20th, 1889, application was 
made by the bankrupt to the County Court to review, rescind, or vary its former 
order by expunging the conditions on which it had been granted, on the ground 
that the Court had no power under section 28 to make a conditional order of 
discharge and also suspend the order. The County Court judge refused the 
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application^ being doubtful whether under section 104 subsection (1) of the 
Bankruptcy Act, 1883, he had authority to deal with it. 

Edd : That the County Court judge had power to rehear the case, and that 
it must be remitted back to him for that purpose, and to make such order as he 
might think fit under all the circumstances. In re Tregathia, Ex parte TregaskU 

p. 309 

SCHEME OF ARRANGEMENT, j— Where a receiving order has been made 
against a debtor and where there has not been payment of the debts in full and 
no suggestion is raised that such receiving order has been wrongly made, it is 
not sufficient in order to obtain a rescission of the receiving order for the debtor 
to collect the assents of his creditors to such rescission. 

In order to move the Court to interfere in the matter the debtor ought to 
bring before it some clear ground for thinking that what is put forward other 
than a payment of the debts in fuU is a 6on^ fide proposal which it will be in 
the interests of the creditors to uphold, and also one which is not detrimental 
to the public at large. 

Such proposal must take the form of some scheme of arrangement, and, if 
that arrangement is not in substance the same as an arrangement which would 
satisfy the requirements of section 18 of the Bankruptcy Act, 1883, the fact of 
the debtor not proceeding under that section must be carefully considered by 
the Court before it allows a receiving order to be annulled ; although an absolute 
rule has not been laid down that where the scheme of arrangement which is 
proposed is equivalent to a scheme under section 18, and can be accepted with 
perfect safety, the Court is bound at once to reject the proposal because all the 
formalities of section 18 have not been fulfilled. 

The question whether a receiving order ought to be set aside or not is a matter 
of discretion in each particular case, and the Court of Appeal will not interfere 
in such a matter unless it is clearly of opinion on all the facts that the discretion 
as exercised was wrong. In re Hester y Ex parte Hester . . . . p. 86 

SECURED CREDITOR.]— See Creditor, 

SHERIFF.]— See ExecuUonr^BiU of Sale, 

SOLICITOR — Owfe o/.] — (1) Rule 112 of the Bankruptcy Rules, 1886, by 
which a solicitor's costs in all proceedings under the Act in which costs are 
payable out of the estate are reduced to three-fifths of the ordinary allowance 
where the assets do not exceed 300Z., does not apply to costs of conveyancing 
matters, the solicitor's remuneration in such case being regulated by the 
General Order under the Solicitor's Remuneration Act, 1881, in accoidance 
with Rule 2 of the General Regulations contained in the Appendix to the said 
Rules. In re ParfiM, Ex parte the Board of Trade . . . .p. 166 

(2) Where a solicitor was ordered under Rule 112 of the Bankruptcy Rules, 
1886, to repay to the trustee, by reason of the gross proceeds of the assets not 
exceeding 3002., a certain sum paid to him as costs on the higher scale, together 
with the costs of the order, and the solicitor repaid the amount so received by 
him in excess but failed to pay the costs, and application was made for his 
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oommittal, the Court in the absence of authority refused to make an order to 
commit, being doubtful whether the respondent had been ordered to pay the 
money in respect of which a committal order was asked for in his character of 
solicitor. In re ApeU, Ex parte Byrne p. 102 

(3) Wliere a solicitor is appointed trustee in a bankruptcy his remimeration 
must be in the nature of a commission or percentage ; and the creditors have 
no power to pass a resolution directing that the remuneration of such trustee 
shall be his proper professional charges as a solicitor for work done and 
expenses incurred by him in or about the bankruptcy proceedings. 

At the first meeting of creditors a solicitor was appointed trustee in the 
bankruptcy at a remuneration to be fixed by the committee of inspection and 
a resolution was subsequently passed by such committee '' that the remunera- 
tion of the trustee in this matter shall be his proper professional charges as a 
solicitor for attendance and work done and expenses incurred by him in or 
about the proceedings in this bankruptcy." Under this resolution the trustee 
did the legal work arising in connection with the estate and carried in a bill of 
costs therefor which was allowed by the taxing master. 

Held: That the taxing master was wrong in allowing the costs; that the 
resolution passed by the committee of inspection was of no effect and the result 
was that no remuneration had been voted to the trustee, whose proper course 
was to send in his bill for taxation under section 72, sub-section (4) of the 
Bankruptcy Act, 1883, as if no remuneration had been voted. In re Wayman, 
JBx parte the Board of Trade p. 272 

(4) Where in a partnership action in the Chancery Division a receiver has 
been properly appointed, but a receiving order having been subsequently made 
against the partners, the proceedings are transferred to the Bankruptcy Court, 
the Court acting on the principles of the Court of Chancery, will give a charge 
on the funds collected by the receiver in favour of the solicitor of the plaintiff 
in the action. But if it appears that at the time of instituting the action the 
solicitor was well aware that the partnership was insolvent and nevertheless 
brings the action and obtains the order for the appointment of a receiver when 
proceedings might be taken in bankruptcy, for the purpose of making costs, the 
Court will hold that such costs were not bond fide incurred in preserving the 
assets of the partnership, and will in such case refuse to make a charging order. 
In re Nicholas d: Paine, Ex parte Lovett d' Co p. 173 

(5) During the pendency Of a partnership action between the debtors they 
were adjudicated bankrupt, and an order by consent was subsequently made by 
which the receiver in the action was directed to pass his accounts and to tax the 
costs, and that such costs when taxed be paid by the receiver out of the balance 
in his hands, and the residue of the balance be paid to the trustee in the bank- 
ruptcy. 

Held : That on the true construction of the order the receiver was right in 
paying to the solicitors of the plaintiff and defendant in the action their taxed 
costs ; and in handing over the bahince after such payment to the trustee in the 
bankruptcy. 

But that such an order could not be binding on the trustee, except in so far 
as he had made it binding on him by assenting to it. 
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Where after the eommeooement of a pertnenhip action a reoeiTing ofder is 
made agauiat the paitiea, tbe eolieiton in tlie aetion hsTe no right to obtain 
behind the back of the tniatee in the bankruptcy a consent order bj means of 
which their coats will be paid out of the partnership assets. 

In order to obtain such an order the trostee must be made a party to the 
application, and if that is not done he is at liberty to apply to the Coort of 
Bankruptcy for a declaration that the consent order is of no worth as against 
him. In re Chantry d; BrewsUr, Ex parte Peace p. 33 

(6) On August 1st, 1888, the debtor gave to his solicitor, who had acted for 
him in prsrious litigation with the petitaoning creator, a charge on his house 
for costs, the solicitor at the same time agreeing to obtain tot the debtor an 
advance of 26(X. on such charge. On August Slst, 1888, a receiving order was 
made against the debtor, the act of bankruptcy alleged being the departure of 
the said debtor from his dwelling-house, with intent to defeat his creditors on 
July 31sty 1888. The debtor was adjudicated bankrupt, and the trustee sought 
to set aside the charge as being a fraudulent preference of the solicitor and 
given to him with the knowledge of the act of bankruptcy. 

Hdd : (1) That the object of the debtor being to benefit himself by getting 
the 26(M., and not to benefit the solicitor, the transaction was not a fraudulent 
preference. 

(2) That an allegation against a solicitor of entering into an arrangement of 
tins nature, with knowledge of a previous act of bankruptcy, was one which 
required to be supported by the strictest proof ; and that there was nothing in 
the present case to lead the Court to come to any such oondusion. In re Amotty 
Ex parte Barnard p. 215 

STAT OF PROCEEDINGS.]— Where a bankruptcy petition is presented by 
a creditor founded on the failure of the debtor to pay a judgment debt, and an 
appeal is pending from such judgment, it is a matter of discretion for the 
registrar whether he will stay the proceedings or not, and the judgment debtor 
cannot in such case, under section 7, sub-section (4), of the Bankruptcy Act, 
1883, claim a stay of proceedings as of right. 

Where the registrar in the exercise of his discretion refuses to stay the pro- 
ceedings, the Court of Appeal will not interfere with his decision unless it is 
dearly of opinion that the discretion was wrongly exercised. In re French, Ex 
parte French . p. 268 



TIME.]— See Appeal. 

TRADE MACHINERY.]— On August 29th, 1887, certain leasehold premises 
together with the fixed machinery and efiects in and upon the said premises, 
were purchased by the bankrupt out of money provided by the applicant upon 
the understanding and agreement that he should hold the said property, plant, 
and effects as trustee for and on behalf of the applicant until such time as he 
should require an assignment of the same. On February 7th, 1888, the bank- 
rupt deposited with the applicant the deeds and documents of title relating to 
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the said property together with a memorandum whereby, after reciting the 
terms of the purchase, he undertook upon demand to execute in favour of the 
applicant an assignment of the property either by way of mortgage for securing 
the repayment of the money advanced, or absolutely, as the applicants should 
elect ; and until such election was exercised he deposited with the applicant the 
lease and documents of title relating to the property as an equitable mortgage. 
In July, 1888, a receiving order was made against the bankrupt, and the plant, 
machinery, and effects upon the premises were subsequently claimed by the 
official receiver on the ground that the memorandum was an assignment of 
trade machinery and required to be registered as a bill of sale. 

Held : That the document in question was not an assignment of the trade 
machinery and was not a bill of sale within the meaning of the Acts, and that 
the mortgagee was entitled to the property claimed. In re Lusty^ Ex parte 
Lusty p. 18 

TRUSTEE-— O&jectioH to by Board of IVocfe.]— Where an objection is taken by 
the Board of Trade under section 21 of the Bankruptcy Act, 1883, to a trustee 
appointed by the creditors on the ground that *' his connection with ox relation 
to the estate of the bankrupt makes it difficult tar him to act with impartiality 
in the interest of the creditors generally," and it is alleged that the person so 
appointed has dealt with the estate of the bankrupt with notice of an available 
act of bankruptcy, and that he is accountable to the trustee in the bankruptcy 
in respect of his dealings with the estate, it is not essential that the Board of 
Trade should establish any absolute act of bankruptcy or personal liability of 
such person to the estate, but it is sufficient to show that there is a necessity to 
have an account taken which may or may not disclose personal liability. And 
it would seem that it is not requisite on the Board of Trade to take such 
account and judge of the liability, but that is for the trustee to take it in the 
bankruptcy. 

Where shortly before the bankruptcy an accountant at the request of the 
principal creditor of the debtor took possession of the debtor's estate for the 
purpose of controlling his receipts and expenditure, the account subsequently 
rendered in respect of such dealings with ^e estate showing a balance of 261,, 
which the accountant claimed to retain as charges which he might properly 
make against the bankrupt. 

Hdd : That the Board of Trade was justified in objecting to the i^pointment 
by the creditors of such accountant as trustee in the bankruptcy ; and that the 
objection must be sustained. In re StovoLd, Ex parte the Board of Trade . p. 7 

Bight of Board of Trade to dema/nd Aecownt from.'] — The fact that there is no 
evidence of any moneys remaining in the hands of a trustee who is ordered by 
the Board of Trade to furnish an account under section 162 of the Bankruptcy 
Act, 1883» will not justify such trustee in refusing to comply with the require- 
ments of the order so made. 

Thus where a scheme of arrangement under a liquidation petition was 
accepted by the creditors by which 20«. in the pound was paid, and the debtor 
obtained his discharge, but the trustee after his release was required by the 
Board of Trade to furnish a proper account. 

M.B.— VOL. vr. A A 
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Hdd : That the Board of Trade were entitled to demand that an aoooont 
should be rendered ; and that the trustee most comply with the order. In re 
Calderwoodf Ex parU the Board of Trade p. 104 

CommUtal of,"] — (1) Where a trustee failed to pay into the Bankmptcy 
Estates Account certain moneys which had come into his hands in respect of 
the estate of which he was trustee^ or to comply with an order of the 
Board of Trade directing him forthwith to pay oyer the said moneys, 
together with a further sum as interest at the rate of 20 per cent charged 
under section 74, sub-section (6) of the Bankruptcy Act, 1883, and the Board 
of Trade applied for an order of committal 

Hdd : That an immediate order of committal must be made in respect of the 
principal sum ; but that such order would not issue for a week and not go out 
at all if within that time the trustee should pay into the Bankruptcy Estates 
Account the amount due, together with the costs of the motion. 

That an order would be made directing the trustee to comply with the order 
of the Board of Trade requiring him to pay the sum charged as interest within 
a fortnight. 

Where a trustee who retains moneys belonging to the estate has been 
removed from office, interest may be charged during the time he so retains the 
moneys in his hands and not only up to the time of his removal. In re Tatum, 
Ex parte ihe Board of Trade p. 107 

(2) Where an order was made against a« trustee who had failed to pay into 
the Bankruptcy Estates Account certain moneys which had come into his hands 
in respect of the estate, ordering him to be committed to prison in the event of 
his not paying the amount specified within a week, and the terms of the order 
not being complied with, a warrant was issued against the trustee, but the 
amount in question was subsequently paid by a guarantee society, and the 
trustee applied that the order of committal might be rescinded. 

Hdd : That the money having been paid there was no longer any default on 
the part of the trustee ; and that the order for committal must be discharged. 
In re TaJtwirif Ex parte Harher p. 179 

Co$t9 o/.] — ^Although a trustee in bankruptcy has a right to bring motions and 
initiate proceedings which, if properly brought, will be paid for out of the 
assets of the estate, if he so acts as to recklessly institute litigation and causes 
matters to be brought before the Court where by proper management litigation 
might have been avoided, the costs of such proceedings will not be allowed out 
of the estate, but the trustee will have to pay the costs out of his own pocket. 
In re Brya/nt, Ex parte Gordon p. 262 

Appointment of Solicitor cm.]— Where a solicitor is appointed trustee in a 
bankruptcy, his remuneration must be in the nature of a commission or per- 
centage ; and the creditors have no power to pass a resolution directing that the 
remuneration of such trustee shall be his proper professional charges as a 
solicitor for work done and expenses incurred by him in or about the bankruptcy 
proceedings. 

At the first meeting of creditors a solicitor was appointed trustee in the 
bankruptcy at a remuneration to be fixed by the committee of inspection, and a 
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resolution was subflequently passed by such committee ^'that the remuneration 
of the trustee in this matter shall be his proper professional charges as a solicitor 
for attendance and work done and expenses incurred by him in or about the 
proceedings in this bankruptcy.*' Under this resolution the trustee did the 
legal work arising in connection with the estate and carried in a bill of costs 
therefor, which was allowed by the taxing-master. 

Held : That the taxing-master was wrong in allowing the costs ; that the 
resolution passed by the committee of inspection was of no effect, and the result 
was that no remuneration had been voted to the trustee, whose proper course 
was to send in his bill for taxation under section 72, sub-section (4) of the 
Bankruptcy Act, 1883, as if no remuneration had been voted. In re IVayman, 
Ex parte The Board of Trade p. 272 

Compromise by."] — A compromise entered into by the trustee in the bankruptcy 
in respect of a claim made against the bankrupt's estate was approved by a 
majority of the committee of inspection, but at a subsequent general meeting 
of the creditors a resolution was passed refusing to accept the compromise. The 
trustee applied to the Court for leave to carry out the compromise notwith- 
standing this resolution. 

Held : That the resolution refusing to approve the compromise having been 
passed by the creditors bend fide, and with a view to their own interests after 
due consideration of the matter in question, the Court would not overrule their 
decision ; and that the compromise must be abandoned. In re Ridgway, Ex parte 
HurlbaU p. 277 



VESTING ORDER.]— (1) Section 55, sub-section (6) of the Bankruptcy Act, 
1883, provides that ''The Court may, on application by any person either 
claiming any interest in any disclaimed property, or under any liability not 
discharged by this Act in respect of any disclaimed property, and on hearing 
such persons as it thinks fit, make an order for the vesting of the property in 
or delivery thereof to any person entitled thereto, or to whom it may seem just 
that the same should be delivered by way of compensation for such liability as 
iEkforesaid or a trustee for him, and on such terms as the Court thinks just ; and 
on any such vesting order being made, the property comprised therein shall 
vest accordingly in the person therein named in that behalf without any 
conveyance or assignment for the purpose." 

Held: That on application under the section it is in the discretion of the 
Court what persons from among those claiming interest or under liability 
should be made respondents to the application ; and if at the hearing the Court 
is of opinion that any of such persons who have not been served with notice ought 
to have an opportunity of being heard it may direct service to be made. 

Where the property disclaimed is of a leasehold nature it will always be 
prudent until the question raised and not settled in Jn re Finley, Ex parte 
Hanhtiry (see ante, Vol. 5, p. 248 ; L. R 21 Q. B. D. 475) has been decided, 
that notice of the application should be served on the lessor. In re Morgan, Ex 
parte Morga/n . p. 57 

(2) Where application is made by h trustee in bankruptcy for leave to dis- 
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claim a lease the lessor is entitled as soon as he is served with notice of th» 
trustee's application to serve notice of motion for a vesting order upon the 
parties interested, and he need not wait until leave to disclaim has been actually 
given ; but in such case the lessor will run the risk of having his motion dis- 
missed with costs if leave to disclaim is refused, or if it should prove that 
notwithstanding leave to disclaim being given the lessor is not entitled to a 
vesting order. 

Whether an affidavit or other evidence is required in support of the notice of 
motion by the lessor is a matter for the judge whose duty it is to see that the 
respondents are not taken at a disadvantage by reason of their ignorance of the 
terms of the option which is offered to them. 

As a general rule if the lessor succeeds in bringing himself within the pro- 
visions of section 55, sub-section (6), of the Bankruptcy Act, 1883, the Court 
after giving leave to disclaim ought to make a vesting order on his application, 
but such rule may be subject to exceptions. In re Brittmx . . .p. 130 

WEDDING PRESENTS.]— Wedding presents given to a woman on occasion 
of her marriage are her separate property, and in the event of the subsequent 
bankruptcy of the husband they cannot be claimed by his trustee. 

Prior to the marriage in 1882 an antenuptial settlement was executed by 
which it was agreed that if at any time during the intended coverture the wife, 
or the husband in her right should '' by gift, will, settlement, succession, trans- 
mission, or otherwise'* become beneficially entitled to any personal estate 
*' except plate, trinkets, furniture and jewels " which were to be considered as 
property settled to the separate use of the wife, such property should come into 
settlement. 

Held : That the covenant in question included gifts to the wife before the 
mairiage, and was also sufficient to cover the gifts given to her on her marriage ; 
and that the words were not confined so as to apply only to property which 
might be acquired by the modes mentioned at some future time. In re Jamie' 
son, Ex pa/lie Paimell p. 24 

WILL.]-— A testator by his will directed his trustees to pay out of the trust funds 
a sum of 2501, a year to his son during the life of the testator's wife, and after 
her decease to divide the said trust funds into four equal parts and to pay the 
income of one such fourth part to his said son during his life and after his decease 
in trust for his children as therein mentioned. The will also contained the 
following proviso : — ** Provided also and I hereby declare that my said son G. 
0. Harvey shall not have power to alienate, charge, encumber or dispose of the 
said sum of 2502. bequeathed to him during the life of my said wife, or the 
income whether original or accruing to which he will be entitled after her 
decease : and in the event of his alienating, charging, encumbering or disposing 
of the same or any part thereof, my said trustees or trustee shall cease to pay 
him either the said sum of 250Z. per annum or the income of the share whether 
original or accruing as aforesaid, and such last-mentioned income shall accumu- 
late during the life of the said G. 0. Harvey, and the accumulations thereof shall 
be held by my said trustee or trustees in trust for the person or persons who 
shall be entitled to the share of the said G. 0. Harvey at his decease." After 
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the death of the testator the son was adjudicated a bankrupt on a creditor's 
petition, and the trustee in the bankruptcy daimed the benefits given to the 
bankrupt under his father's will. 

Held : That the bankruptcy did not operate as a forfeiture ; and that the 
annuities remained payable and must be handed over to the trustee. In re 
Harvey f Ex pavrte Fixley p. 95 

WITNESS.}— Where on application by the trustee an order is made under 
section 27 of the Bankruptcy Act, 188K3, summoning a person to attend the 
Court to be examined respecting the debtor, his dealings or property, the Court 
has power in the event of the witness being prevented by illness from attending 
before it, to direct such examination to be conducted at the witness's own 
residence before an officer of the Court or some other person appointed for the 
purpose. In re Bradbrocky ^ parte Hawkina p. 188 
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LAW BOOKS.— SWEET AND MAXWELL, LIMITED, 



Examination. — ^A Guide to the Inter- 
mediate Examination. By J. Carter Har- 
bison. Price 10«. 6rf. 1888. 
A Modem Final Examination Digest in the form 
of Questions and Answers. ByT. B. Napier, 
LI1.D., Barrister-at-Law. Demy 8yo. Price 
l&r. cloth. 1887. 
A Final Examination Digest of the Subjects of 
Probate, Divorce, Bankruptcy, Adihiralty, 
Ecclesiastical and Criminal Law. Done into 
Questions and Answers. By T. B. Napier, 
LL.I)., and R. M. Stephenson, ll.b.« Barris* 
ters-at-Law. Demy 8vo. 12*. cloth. 1888. 

Executors. — ^Williams* (Sir E. V.) 
Treatise on the Law of Executors and Ad* 
ministrators. 9th Edit. In the Press, 

Forms. — Chitty's (T.) Forms of Practi- 
cal Proceedings in Queen's Bench Division ; 
with Notes, Rules and Cases. 12th Edit. By 
T. W. Chitty. 1^. 18*. 1883. 

Fraud and Mistake. — Kerb's Trea- 
tise on the Law of Fraud and Mistake as 
administered in Courts of Equity. By Wil- 
liam Williamson Kerr, a.m. Oxon., of 
lincoln's Inn, Barrister-at-Law. Royal 8vo. 
Price 285. cloth. 1883. 

Handbooks of the Law.— By C. F. 

MoRRELL, Barrister-at-Law. 25.6(2.ea., sewed. 

No. 1. Wills— Handbook for Testators. 

„ 2. Probate — Executors and Administrators. 

„ 3. Insurance— Fire, Life, Accident, Marine. 
Horses, Oliphant's Law of, including the 
Law of Innkeepers, Veterinary Surgeons, &c., 
and of Hunting, Racing, Wagers and Gam- 
ing. 4th Edit. By Clement Elphinstone 
Lloyd, b.a. Oxon. Demy 8vo. 2l5. 1882. 

Husband and Wife.— Macquben's (J. 

F.) Treatise on the Law of Husband and 
Wife. 3rd Edit. By J. C. and R. B. Rus- 
sell. 1 vol. Roy. 8V0. Price 25*. 1885. 
A Digest of the Law of Husband and Wife. Bv 
R.Thigknes8B,b.a., Barrister-at-Law. With 
Forms and Precedents. 8vo. 20^. cloth. 1884. 

Il^unctions. — A Treatise on the Law 
and Practice of Injunctions. By William 
Williamson Kerr, a.m., Barrister-at-Law. 
SrdEdit. Royal 8vo. 1/. 155. cloth. 1888. 

Insurance. — Arnou^'s (J.) Marine In- 
surance and Ayerage. 6th Edit. By David 
Maclachlan, Barrister-at-Law. 2 vols. 
Royal 8vo. 60». 1887. 

International Law.— Westlake, J., 

Q.C., on Private International Law. Srd 

Edition. In tlie Press, 

Manning's Law of Nations. BySHELDON Amos, 

Bar.-at-Law. 2nd Ed. 8vo. le*. cloth. 1875. 

Interpleader.— -Cabab^ (M.) on Inter- 
pleader in the High Court of Justice. With 
Forms. 2nd Ed. Crown 8 vo. fe. cloth. 1888. 

Justice of the Peace.— Stone's Prac- 
tice for Justices of the Peace at Petty and 
Special Sessions. 9th Edit. By W. H. 
AlACNAMARA. 8vo. Price 25«. 1882. 

Landlord and Tenant.— Woodfall's 

Law of Landlord and Tenant. A Practical 
Treatise on the Law of Landlord and Tenant ; 
with afuU Collection of Precedents and Forms 
of Procedure. 14th Edition, ByJ. M. Lkly, 
Barrister-at-Law. Roy. 8vo. 38*. cloth. 1889. 
Smith's (J. W. ) Law of Landlord and Tenant, 
a Coiuse of Lectures delivered in the Law 
Institution. 8rdEd. ByT. Thompson, M. A., 
Barrister-at-Law. I85. cloth. 1882. 



Law Dictionary.— Containing Defini- 
tions of Terms in modern use, and the Rules 
of Law affecting the principal Subjects. 
By C. Sweet, ll.b. imp. 8vo. In half 
morocco, 40«. 1882. 

Leading Cases. — Smith's Leading 
Cases. A Selection of Leading Cases in 
various Branches of the Law, with Notes. 
9th Edit. By R. Henn Collins^ q.o.» and 
R. 6. Arbuthnot, Esqrs., Barristors-at-Law. 
2 vols. Royal 8vo. 75*. cloth. .1887. 

White and Tudoil*s Leading Cases in Equity. 
A Selection of Leading Cases in Equi^, with 
Notes. By F. T. White and O. D. Tudor, 
Esqrs., Barristers-at-Law. 6th Edit. 2 
vols. Royal 8vo. 845. cloth. 1886. 

Leases. — Pi*ecedents of Leases for Years, 
and other Contracts of Tenancy. By J. M. 
Lely and W. A Peck, Barristers-at-Law. 
Royal 8vo. Price IO5. 6d 1889. 

Licensing. — ^Licensing Acts, 1828— 
1874, containing the Laws of the Sale of 
Liquors hv Retail and the Management of 
Licensed Houses, Statutes and Cases to Aug. 
1887, and the Law of Licensing Theatres and 
Music Halls. Srd Edit. By J. M. Lelt and 
W. D. I. FouLKEs. 105. 6d. cloth. 1887. 

Master and Servant.— Smith's (C. M.) 

Law of Master and Servant, including 
Masters and Workmen ; with Statutes. Svo. 
4th Edit. 285. clotb. 1885. 

Maxims. — Broom's (Dr.) Selection of 
Legal Maxims, Classified and Illustrated. 
6th Ed. By H. F. Manisty, Esq., Barrister- 
at-Law. Svo. Price 1/. Il5.6<i. cloth. 1884. 

Mayor's Court, London.— Practice 

and Pleading, with Forms and Precedents. 
By E. H. Railton and R. Gill. 85. 1888. 

Mercantile and Maritime Law.— 

Smith's (J. W.) Compendium of Mercantile 
Law. Tenth Edit. By John Macdonell, 
M.A. 2 vols. Royal Svo. 2,1, 25. 1890. 

Tudor's (O. D.) Selection of Leading Cases on 
Mercantile and Maritime Law ; with Notaa. 
Royal Svo. Third Edition. Piice 425. 1884. 
Merchant Shipping.— A Treatise on 
the Law of Merchant Shipping. By David 
M ACLACHLAN, u. A. , Banister - at - Law. 
Royal Svo. Price 21, cloth. 1880. 

Maude (F. P.) and Pollock's (C. E.) Treatise 
on the Law of Merchant Shipping.' 4th Edit. 
By the Hon. Baron Pollock and Gains- 
FOUD Bruce, Recorder of Bradfoid. 2 vols. 
Royal Svo. Price 3/. IO5. 1881. 

Metropolitan Building Acts.— 

Woolrych's. With Notes, &c. Srd Edit. 

By N. H. Paterson. Price 8«. 6<i. 1882. 
Mines, Minerals. — A Treatise on the 

Law of Mines, Quarries, and Minerals. By 

R. F. MacSwinney,m. A., Barrister-at-Law. 

Royal Svo. Price 35*. cloth. 1884. 

Mortgage.— Cootb's (R H.) Treatise on 

the Law of Mortgage. 6th Edit By W. 

Wyllts Mackeson, Esq., q.c, and H. 

Arthur SMirn, Barrister-at-Law. 2 vols. 

Royal Svo Price 3^. cloth. 1884. 

Municipal Corporations.— The Muui- 

cipal Coi'porations Act, 1882, and the Gene- 
ral Rules made in pursuance thereof. By T. 
Geary, Banister-at*Law. Sth Edit. With 
Supplement conUiining the Municipal JElec* 
tions {Corrupt and Illegal Practices) Act, 
1884. Svo. Price II. ISf. cloth. 1884. 
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Nisi PriUS. — Roscoe's (H.) Digest of the 
Law of Nisi Prias Evidence. 15th Edition. 
By M. Powell, Barrister-at-Law. 2 vols. 
8vo. Price 21. 10*. 1884. 

Parish Law. — Stber's Parish Law. 
5th Edit. By W. H. Macnabuka, Bar- 
rister-at-Law. Price 18*. 1887. 

PlU^ership. — A Treatise on the Law 
of Partnerehip. By The Right Hon. Sir 
Nathaniel Lindley, Knt., one of the 
Lords Justices of Her Majesty's Court of 
Appeal. Assisted by W. C. Gull, m.a., 
andW. B. LiNJJLEY,M.A.,Barrister8-at-Law. 
6th Edit. IvoL Royal 8vo. 85«. cloth. 1888. 

Patents. — Goodeve^s (T. M.) Abstract 
of Reported Cases relating to Letters-Patent 
for Inventions. Vol. 1. Royal 8vo. Piice 
80*. Vol.2. By R. Griffin, m continuation, 
bringmg cases from 1883-1886. 25«. 1887. 
GooDEVE*s (T. M.) Patent Practice before the 
Comptroller and the Law Officers, with an 
Abstract of Reported Cases. Price 4*. 1889. 
The Law and Practice relating to Letters-Patent 
for Inventions,with Examples of Specifications 
and a few Precedents for the Transfer of In* 
terest in Letters-Patent 2nd Edit. By T. 
Terrell. Roy.8vo. Price 20«. cloth. 1889. 
French Law of Patents, Trade Marks, Mer- 
chandise Marks, &c.. The Industrial Pro- 
pnerty Convention, 1888, and British Inven- 
tions and Designs at French Exhibitions. 
By Thomas Barclay, ll.b., Barrister-at- 
Law, Kt. of the Legion of Honour. Crown 
8vo. Price 6*. 1889. 

Personal Property.— Goodeve's Mo- 
dem Law of Personal Property. Royal 8vo. 
Price 163. cloth. 1887. 

Williams* (Joshua) Principles of the Law of 
Personal Property, intended for Students. 
13th Edit 8vo. 21«. 1887. 

Principal and Agent.— A Treatise 

upon the Law of Principal and Agent in Con- 
tract and Tort. By W. Evans, b.a. Ozou., 
Barrister-at-Law. 2nd Edit. Royal 8vo. 
Price 30*. cloth. 1888. 

Probate* — Browne'b Treatise on the 
Principles and Practice of the Court of Pro- 
bate in Contentious and Non-Contentious 
Business. By L. D. Powles, Barrister-at- 
Law. Price 80*. cloth. 1881. 

Railway and Canal Cases.— Neville 

and Mackamara's Collection of Cases de- 
cided under the 2nd Sect, of the Railway and 
Canal Traffic Act, 1854, and Reports of Cases 
decided by the Railwav Commissioners under 
the Regulation of Railways Act, 1872; with 
the Statutes and Notes. Also a Digest of 
Cases on Railway and Canal Traffic. 6 vols. 
Royal 8vo. Price 10/. cloth. 1874 to 1889. 

Railways. — Hodge's (Sir W.) Law of 
Railways, Railway Companies and Kailway 
Investments ; with Statutes, Precedents, &c. 
7th Edit. By J. M. Lely, Barrister-at-Law. 
In 2 vols. Royal 8vo. Vol. 1, price 32«. 1888. 
Vol. 2, price 20«. 1889. 

Real Property. — Principles of the Law 
of Real Property. Intended as a First Book 
for the Use of Students in Conveyancing. 
By the late Joshua "Williams, Esq. The 
16th Edit., T. C. Williams, Barrister-at- 
Law, LL.B. Price 21«. 1887. 
Goodbye's Modei 
an Introduction 
Edit Royal 8 




Roman Law. — Hunteh'^ Romau Law, 
A Systematic and HjEstoiEcal Ex|>o^ition of 
Roman Law in the rUor of a C od e. By W, A* 
Hunter, m.a., ll,ij. EmlKxlying the Inati* 
tutes of Gains and Justinian, translated into 
Englbh. By J. Ashton Cross, b.a. 2nd 
Edit. 8vo. 825. cloth. 1885. 

Hunter's Introduction to Roman Law. An 
Introduction to the Study of Roman Law 
and the Institutes of Justinian. With a 
Glossary of Technical Terms. 4 th Ed. Crown 
8vo. 78. fid. cloth. 1887. 

Sale, Contract of.— Benjamin's (J. P.) 
Treatise on the Law of Sale of Personal Pro- 
perty, with reference to the American 
Decisions and the French Code and Civil 
Law. 4th Edit Royal 8vo. 35^. 1888. 

Searohes. — Elphinstone and Clark on 
Searches. Containing a Concise Treatise on 
the Law of Judgments, Crown Debts, Execu- 
tions. WithSuppt 8vo. 109. 6c;. cloth. 1889. 
Supplement to Above. Price Is. 6rf. • 1889. 

Settlements. — ^Williams* (J.) Lectures 
on the Law of Settlements, lis. 1879. 
Vaizey's (J. S.) Treatise on Settlements upon 
Marriage and other occasions. In 2 vols. 
Royal 8vo. 3/. 8«. clotlL 1887. 

Precedents of Settlements, by J. S. Vaizey, 
15^. cloth. 1888. 

Sheriff. — Atkinson's (Serjeant G.) 
Treatise on the Offices of Sheriff, Under- 
Sheriff, Bailiff, &c The 6th Edit. By R. £. 
Melhhbimer, Esq. 9^. nett. 1878. 

Statutes. — Chitty's Statutes of Prac- 
tical Utility. 4th Edit. By J. M. Lely, 
Barrister-at-Law. 6 vols. Royal 8vo. 1880. 
12/. 128. Continuation of above in 1 vol. 
1881-1885, 425. cloth ; 1886, 68. 6d. The 
7 vols, cloth, and One Part to 1886, now 
reduced to 71. lOs. nett. 1887, 10^. 6d, 
1888, 12s. 6rf., Supp. 28. 6d. 1889, 10*. 
The Interpretation of Statutes. By Sir P. B. 
I Maxwelu 2nd Ed. 8vo. 11.1s. cloth. 1888. 

{ Stock Exchange.— Melshbimer (R. 

K ) and Gardner (S. ) The Law and Customs, 

I with an Appendix containing the Official 

I Rules and Ki^^ilations. 2nd Emt. 6*. 1884. 

i Title. — Hints as to Advising on Title, 

and the Law relating to Title to Land, with 

TablesofStompDutie88incel815. ByW. H. 

Cover, Barrister-at-Law. 8vo. Price 8«. 1889. 

Torts. — A Treatise on Torts, and the 

Legal Remedies for their Redress. By S. 

Hastings, Barrister-at-Law. Royal 8vo. 

Price 2S8. cloth. 1885. 

The Law of Torts. By J. F. Clerk and 

W. H. B. LiNDSELL, Barristers-at-Law. 

Royal 8vo. Price 25^. 1889. 

Trusts. — Lewin's (T.) Law of Trusts. 

A Practical Treatise on the Law of Trusts. 

By F. A. Lewin, Esq. 8th Edit. Royal 

8vo. 429. cloth. 1885. 

The Trust Investment Act, 1890. The Law 

Relating to the Investment of Triist Money. 

By J. S. Vaizey. Price 98. 1890. 

Waters. — Coulson and Forbes' Law of. 

Sea, Tidal, and Inland. Price 288. 1880. 

Wills.— J arman's (T.) Treatise on Wilis. 

4th Edit. By S.Vincent. 2 vols. R^yal 

8vo. SI. 108. cloth. 1881. 

Hayes (W.) and Jarman's (T.) Concise Form 

of Wills ; with Practical Notes. 9th Edit By 

J. W. Dunning. 8vo. Price 1^. 5*. cloth. 1883. 




